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U.S. Customs Service 


Treasury Decisions 


(T.D. 95-55) 
SUSPENSION OF CUSTOMS BROKER’S LICENSE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: Notice is hereby given that on March 6, 1995, the Secretary 
of the Treasury, pursuant to Section 1641, Tariff Act of 1930, as 
amended (19 U.S.C. 1641), and Part 111.52 of the Customs Regulations, 
as amended (19 CFR 111.52), ordered the suspension of Customs broker 
license (No. 7749) issued to Eduardo Gonzales-Ferreras. The suspen- 
sion will last a period of twenty (20) years. 


Dated: July 17, 1995. 


PHILIP METZGER, 
Director, 
Office of Trade Compliance. 


(Published in the Federal Register, July 21, 1995 (60 FR 37705)] 
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19 CFR Parts 10, 101, 111, 123, 128, 141, 143, 145, 148, 159, and 178 
(T.D. 95-31) 


RIN 1515-AB53 


EXPRESS CONSIGNMENTS; FORMAL AND INFORMAL EN- 
TRIES OF MERCHANDISE; ADMINISTRATIVE EXEMPTIONS; 
CORRECTION 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule; correction. 


SUMMARY: This document makes a correction to the document pub- 
lished in the Federal Register which adopted final rules implementing 
two Customs Modernization provisions of the North American Free 
Trade Agreement Implementation Act concerning raising administra- 
tive exemptions and exempting from entry requirements specified mer- 
chandise. The document also clarified the entry procedures for 
shipments by express consignment operators or carriers. 


DATES: This correction is effective July 24, 1995. 


FOR FURTHER INFORMATION CONTACT: Gregory R. Vilders, 
Attorney, Regulations Branch (202) 482-6930. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On April 14, 1995, Customs published in the Federal Register (60 FR 
18983) T.D. 95-31 which adopted final rules to implement two Customs 
Modernization provisions of the North American Free Trade Agree- 
ment Implementation Act concerning raising administrative exemp- 
tions and exempting from entry requirements specified merchandise. 
The document also clarified the entry procedures for shipments by 
express consignment operators or carriers. 

This document corrects an editing error contained in the final rule 
document (T.D. 95-31) that amended the interim rule document (T.D. 
94-51), which revised § 10.151. In the interim rule document, § 10.151 
was revised, in part, to provide for certain documentary forms of evi- 
dence to establish fair retail value for purposes of obtaining an exemp- 
tion from duty. As revised, the interim language of the pertinent clause 
read “as evidenced by the bill of lading (or other document filed as the 
entry) or manifest listing each bill of lading”. In the final rule document 
an additional form of evidence was added—oral declarations—to the 
documentary forms already provided for. However, in adding this new 
form of evidence, the amendatory language failed to properly place the 
words “, an oral declaration” between the words “as evidenced by” and 
“the”, with the result that the subject clause now reads “as evidenced by 
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the, an oral declaration.” Accordingly, this document corrects that edit- 
ing error by adding the words “an oral declaration” after the words “as 
evidenced by” so that the corrected clause will read as follows: “as evi- 
denced by an oral declaration, the bill of lading (or other document filed 
as the entry), or the manifest listing each bill of entry”. 


CORRECTION OF PUBLICATION 


Accordingly, the final rule publication of April 14, 1995 (T.D. 95-31) 
(60 FR 18983), is corrected as follows: 

1. On page 18990, in the third column under the heading Part 10, the 
second instruction is corrected to read “In § 10.151, add the words “an 
oral declaration,” following the words “as evidenced by”. 


Dated: July 14, 1995. 


HAROLD M. SINGER, 
Chief, 
Regulations Branch. 


{Published in the Federal Register, July 24, 1995 (60 FR 37825)] 








U.S. Customs Service 


General Notices 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 7-1995) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of June 1995 follow. 
The last notice was published in the CUSTOMS BULLETIN on June 28, 
1995. 


Corrections or information to update files may be sent to: 
U.S. Customs Service 
IPR Branch 


1301 Constitution Avenue NW (Franklin Court) 
Washington, DC 20229 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, (202) 482—6960. 
Dated: July 19, 1995. 


JOHN F. ATwoop, 
Chief, 
Intellectual Property Rights Branch. 


The list of recordations follow: 
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CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 31, AUGUST 2, 1995 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, July 18, 1995. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


REVOCATION OF CUSTOMS RULING LETTER RELATING 
TO TARIFF CLASSIFICATION OF CERTAIN INSECTICIDE 
PREPARATIONS 


AGENCY: U.S. Customs Service, Department of Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057 (1993)), this notice advises inter- 
ested parties that Customs is revoking a ruling pertaining to the tariff 
classification of certain pesticide preparations. Notice of the proposed 
revocation was published May 31, 1995, in the CusToMS BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after October 2, 1995. 


FOR FURTHER INFORMATION CONTACT: John G. Hurley, Office 


of Regulations and Rulings, Food and Chemicals Classification Branch 
(202) 482-7020. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On May 31, 1995, Customs published a notice in the CUSTOMS BULLE- 
TIN, Volume 29, Number 22, proposing to revoke New York Ruling Let- 
ter (NYRL) 844152, dated September 12, 1989, which classified certain 
spore-crystal insecticide preparations in subheading 3002.90.5050, 
HTSUS, which provides for other toxins, cultures of micro-organisms 
(excluding yeasts) and similar products. The proposal held that the 
insecticide preparations were classifiable in the provision for “Insecti- 
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cides put up in forms or packings for retail sale or as preparations or 
articles * * * Insecticides: Other: Other: Other”, in subheading 
3808.10.5000, HTSUS. One comment was received in response to the 
notice. The commenter believed that the original classification under 
heading 3002 was correct and that the preparations’ lethal activity was 
due to the liberation of the crystalline proteins, which make up the 
parasporal inclusions (crystals) found in the bacteria. However, as 
imported, the preparations do not consist of bacterial toxins, but are 
formulated products based on active bacterial spores and endotoxin 
crystals of naturally occurring bacteria. Furthermore, while we agree 
that the Explanatory Notes (EN) for heading 3808 exclude cultures of 
micro-organisms used as a basis for rodenticides, such language does 
not affect these products, which are formulated biological insecticidal 
preparations. In fact, Explanatory Notes to 3808 (2) specifically state 
that the provision covers insecticidal preparations of various bases, 
including cultures of microorganisms. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057 (1993)), this notice advises inter- 
ested parties that Customs is revoking NYRL 844152 to reflect the 
proper classification of the insecticide preparations in subheading 
3808.10.5000, HTSUS. The ruling modifying NYRL 844152 is set forth 
in an attachment to this document. 


Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: July 18, 1995. 


JOHN B. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 
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[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. CusTOMS SERVICE, 
Washington, DC, July 18, 1995. 


CLA-2 R:C:F 954108 JGH 
Category: Classification 


Tariff No. 3808.10.5000 
Davin O. ELLIOTT, Esq. 


BARNES, RICHARDSON & COLBURN 
475 Park Ave. South 
New York, NY 10016 


Re: Classification of certain insecticides; NYRL 844152 revoked. 


DEAR MR. ELLIOTT: 

This is in reference to New York Ruling Letter (NYRL) 844152, dated September 12, 
1989, issued to you. In this ruling you were advised that certain spore-crystal complex- 
based insecticides were classified under the Harmonized Tariff Schedule of the United 
States (HTSUS), in subheading 3002.90.5050, HTSUS, the provision for toxins, other. Pur- 
suant to section 625, Tariff Act of 1930 (19 U.S.C 1625), as amended by section 623 of Title 
VI (Customs Modernization) of the North American Free Trade Agreement Implementa- 
tion Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereafter section 625), notice of the 
proposed revocation of NYRL 844152 was published May 31, 1995, in the CuSTOMS BULLE- 
TIN, Volume 29, Number 22. 


Facts: 


The active ingredients of these biological insecticides are the spore-crystal complex of 
the bacterium, which is an aerobic, ciliate bacillus that forms a spore and, at the same time, 
a proteinaceous parasporal inclusion commonly called a “crystal”. In the original classifi- 
cation request the products were described as natural toxins that function as pesticides, 


living bacterial formulations made by fermentation. 
Issue: 


Whether these biological insecticide preparations are classifiable as other toxins in sub- 
heading 3002.90.5050, HTSUS, or other insecticide put up in forms or packings for retail 
sale or as preparations or articles, insecticides, in subheading 3808.10.5000, HTSUS. 


Law and Analysis: 


The Explanatory Notes to heading 3002 state that toxins are poisons secreted by 
bacteria; also included are toxoids, crypto toxins and anti-toxins, of microbial origin. Thus, 
based on the evidence originally presented, classification in heading 3002 was correct. 
However, subsequently technical literature submitted on the products composition 
showed that they were biological insecticides, with the active ingredients being the spores 
and endotoxin crystals of the bacterium. one version was said to contain a crystalline 
structure produced in association with each spore which acts as the principal insecticidal 
component. 

In application, it is the crystalline protein action triggered by proteolytic enzymes that 
provides the intended insecticidal action. The crystalline proteins are highly toxic to pests 
and specific in their activity. Thus, the insecticidal effect is due to the crystals and not to the 
bacterial toxins nor cultures of microorganisms of Heading 3002. The products as 
imported are neither bacterial toxins (poisonous substances produced by bacteria) nor cul- 
tures of micro-organisms, but are insecticidal preparations; the spore has been standard- 
ized to a specific concentration and mixed with surfactant, so that it can be delivered after 
dilution with water. As pointed out in the Explanatory Notes for Heading 3808, they are 
products which are applied by spraying, dusting, sprinkling, coating, impregnating, etc.; 
formulated preparations which achieve their results by nerve poisoning, stomach poison- 
ing, asphyxiation or odor. The EN also states that heading 3808 also covers insecticidal 
preparations with a basis of cultures of micro-organisms. 

On the basis of the information supplied on the nature of these products, in the light of 


the Explanatory Notes, it is concluded that the products are properly classifiable in head- 
ing 3808. 
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Holding: 


Bacterium-based insecticide preparations are classifiable under the provision for insec- 
ticides, put up in forms or packings for retail sale or as preparations or articles, other, in 
subheading 3808.10.5000, HTSUS. Accordingly, NYRL 844152 is hereby revoked. 

In accordance with section 625, this ruling will become effective 60 days after its publica- 
tion in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 625 
does not constitute a change of practice or position in accordance with section 177.10(c)(1), 
Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN B. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 





REVOCATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF A VIDEO IMAGE PROCESSOR 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057) (1993), this notice advises inter- 
ested parties that Customs is revoking a ruling pertaining to the tariff 
classification of a video image processor for the EVA 2000, an automatic 
road surveillance device. Notice of the proposed revocation was pub- 
lished June 14, 1995, in the CUSTOMS BULLETIN, Volume 29, Number 24. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after October 2, 1995. 


FOR FURTHER INFORMATION CONTACT: Larry Ordet, Metals 
and Machinery Classification Branch, (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On June 14, 1995, Customs published a notice in the CUSTOMS BULLE- 
TIN, Volume 29, Number 24, proposing to revoke New York Ruling Let- 
ter (NY) 897116, dated June 29, 1994, concerning the classification of a 
video image processor under subheading 9031.40.80, Harmonized Tar- 
iff Schedule of the United States (HTSUS), which provides for optical 
measuring or checking instruments, appliances and machines, not spe- 
cified or included elsewhere in this chapter. No comments were 
received. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057) (1993), this notice advises inter- 
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ested parties that Customs is revoking NY 897116 to reflect the proper 
classification of the product under subheading 9031.80.00, HTSUS, 
which provides for other (non-optical) measuring or checking instru- 
ments, appliances and machines, not specified or included elsewhere in 
this chapter. Headquarters Ruling Letter 957326 revoking NY 897116 
is set forth in Attachment to this document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: July 17, 1995. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, July 17, 1995. 


CLA-2 R:C:M 957326 LTO 
Category: Classification 
Tariff No. 9031.80.00 
Mr. RENATO MARTINEZ 


Eva, INC. 

300 Montgomery Street 
Suite 633 

San Francisco, CA 94104 


Re: Video image processor for EVA 2000; HQ 087077, 087498, 089391, 9535511; NY 
897116 revoked; Section XVI, note 1 (m); optical; chapter 90, note 3; section XVI, note 
4; functional unit; heading 8473; U.S. v. Corning Glass Works. 


DEAR Mr. MARTINEZ: 

This is in response to your letter of July 27, 1994, requesting reconsideration of NY 
897116, issued to you on June 29, 1994, concerning the classification of a video image pro- 
cessor for the EVA 2000, an automatic road surveillance device, under the Harmonized 
Tariff Schedule of the United States (HTSUS). Your letter was referred to this office for a 
response. Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by sec- 
tion 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. No. 103-182, 107 Stat. 2057 (1993) (hereinafter, 
“section 625”), notice of the proposed revocation of NY 897116 was published June 14, 
1995, in the CUSTOMS BULLETIN, Volume 29, Number 24. 


Facts: 


The article in question is a video image processor for the EVA 2000, an automatic road 
surveillance device. The EVA 2000 operates by analyzing video images provided by video 
cameras installed on the road network. The device measures the following traffic variables: 
count, volume, density, average speed, occupancy and average spatial headway. 

The video image processor is designed for use in measuring traffic variables. The proces- 
sor contains dedicated printed circuit boards with electronic components which perform 
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these measurements. The video cameras and connecting cables will not be imported in the 
same shipment with the video processor. 

In NY 897116, the video image processor was held to be classifiable under subheading 
9031.40.80, HTSUS, which provides for optical measuring or checking instruments, 
appliances and machines, not specified or included elsewhere in chapter 90. You contend 
that the device is classifiable under subheading 8473.30, HTSUS, which provides for parts 
and accessories of the automatic data processing machines of heading 8471, HTSUS. 


Issue: 


Whether the EVA 2000 automatic road surveillance device is classifiable as a part for an 
automatic data processing machine under heading 8473, HTSUS, or as a measuring or 
checking instrument, appliance or machine under heading 9031, HTSUS. 


Law and Analysis: 


The General Rules of Interpretation (GRI’s) to the HTSUS govern the classification of 
goods in the tariff schedule. GRI 1 states in pertinent part that “for legal purposes, classifi- 
cation shall be determined according to the terms of the headings and any relative section 
or chapter notes * * *.” 

Note 1(m) to section XVI, HTSUS, states that the section, which includes chapters 84 
and 85, does not cover articles of chapter 90. Thus, if the EVA 2000 is classifiable under 
heading 9031, HTSUS, it cannot be classified in a section XVI heading. 

The EVA 2000 consists of a video image processor, video camera(s) and connecting 
cables. Ifimported together, the components of the EVA 2000 would constitute a functional 
unit.” Note 3 to chapter 90, HTSUS, states that the provisions of note 4 to section XVI, 
HTSUS, apply to chapter 90. Note 4 to section XVI provides as follows: 

Where a machine (including a combination of machines) consists of individual compo- 
nents (whether separate or interconnected by piping, by transmission devices, by elec- 
tric cables or by other devices) intended to contribute to a clearly defined function 
covered by one of the headings in chapter 84 or chapter 85, then the whole falls to be 
classified in the heading appropriate to that function. 

Heading 9031, HTSUS, provides for measuring or checking instruments, appliances and 
machines, not specified or included elsewhere in this chapter. The EVA 2000 isa traffic sur- 
veillance device that measures the following traffic variables: count, volume, density, aver- 
age speed, occupancy and average spatial headway. Thus, the individual components of the 
EVA 2000 contribute together to a clearly defined function described by heading 9031, 
HTSUS, and the device, if imported complete, would be classified under this heading. Spe- 
cifically, the EVA 2000 would be classified under subheading 9031.40.80, HTSUS, which 
provides for optical measuring instruments. See Additional U.S. Note 3 to chapter 90, 
HTSUS. 

The EVA 2000’s video image processor, however, is not, by itself, “optical,” and it cannot 
be classified as an optical instrument. See HQ 087077, dated March 27, 1991 (wherein we 
stated that there are no HTSUS legal notes or ENs that provide for “unfinished” func- 
tional units). Moreover, while the processor cannot, by itself, perform a measuring func- 
tion, it is used in the process of measuring or checking and can be classified as a measuring 
instrument. See HQ 953551, dated May 10, 1993; HQ 089391, dated February 6, 1992; HQ 
087498, dated October 9, 1990; U.S. v. Corning Glass Works, 66 CCPA 25, 586 F2d 822 
(1978). Thus, the video image processor is classifiable under subheading 9031.80.00, 
HTSUS, which provides for other measuring instruments. 


Holding: 
The EVA 2000’s video image processor is classifiable under subheading 9031.80.00, 
HTSUS, which provides for other measuring instruments, appliances and machines, not 


specified or included elsewhere in this chapter. The corresponding rate of duty for articles 
of this subheading is 4.3% ad valorem. 


Effect on Other Rulings: 

NY 897116, dated June 29, 1994, is revoked. In accordance with section 625, this ruling 
will become effective 60 days after publication in the CUSTOMS BULLETIN. Publication ofrul- 
ings or decisions pursuant to section 625 does not constitute a change of practice or posi- 
tion in accordance with section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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REVOCATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF CERTAIN MAGNESIUM OXIDE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 
1625), as amended by section 623 of Title VI (Customs Modernization) 
of the North American Free Trade Agreement Implementation Act 
(Pub.L. 103-182, 107 Stat. 2057), this notice advises interested parties 
that Customs is revoking New York Ruling Letter (NYRL) 849858, 
dated March 16, 1990, concerning the classification of magnesium 
oxide. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after October 2, 1995. 


FOR FURTHER INFORMATION CONTACT: Norman W. King, Food 
and Chemicals Classification Branch, Office of Regulations and Rul- 
ings (202) 482-7097. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On May 31, 1995, Customs published in the Customs BULLETIN, Vol- 
ume 29, No. 22, a notice of a proposal to revoke NYRL 849858, dated 
March 16, 1990, which held that magnesium oxide was classified as 
other metal oxides, in subheading 2825.90.60, Harmonized Tariff 
Schedule of the United States (HTSUS) (1990), redesignated as sub- 
heading 2825.90.90, HTSUS (1995). 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that 
Customs is revoking NYRL 849858 to reflect the proper classification of 
magnesium oxide in heading 2519, HTSUS, depending upon the type of 
magnesia (magnesium oxide). Headquarters Ruling Letter 957514 
revoking NYRL 849858, is set forth in the attachment to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625 does 
not constitute a change of practice or position in accordance with sec- 
tion 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: July 17, 1995. 


JOHN B. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 





U.S. CUSTOMS SERVICE 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, July 17, 1995. 


CLA-2 R:C:F 957514K 
Category: Classification 
Tariff No. 2519.90.1000, 
2519.90.2000 and 2519.90.5000 
Mr. EDMUND J. CORBOY 


AUSTIN CHEMICAL COMPANY, INC. 
1565 Barclay Blvd. 
Buffalo Grove, IL 60089-4537 


Re: Revocation of New York Ruling Letter (NYRL) 849858; Magnesium oxide. 


DEAR Sir: 

In response to your request for a tariff classification ruling dated February 20, 1990, the 
Customs Service issued NYRL 849858, dated March 16, 1990, which held that magnesium 
oxide was classified as other metal oxides, in subheading 2825.90.60, Harmonized Tariff 
Schedule of the United States (1990) (HTSUS). The subheading has been redesignated as 
subheading 2825.90.90, HTSUS, with a current general rate of duty of 3.7 percent ad valo- 
rem. This letter is to inform you that NYRL 849858 no longer reflects the views of the Cus- 
toms Service and is revoked in accordance with section 177.9(d) of the Customs 
Regulations (19 CFR 177.9(d)). Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 
1625), as amended by section 623 of Title VI (Customs Modernization) of the North Ameri- 
can Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 
(1993), hereinafter, section 625), notice of the proposed revocation of NYRL 849858 was 
published on May 31, 1995, in the CUSTOMS BULLETIN, in Volume 29, No. 22. The following 
represents our position. 


Facts: 
In NYRL 849858, the merchandise was briefly described as magnesium oxide. 


Issue: 
The issue concerns the proper classification of magnesium oxide. 


Law and Analysis: 


Note 3(a), Chapter 28, HTSUS, precludes magnesium oxide from coverage in the Chap- 
ter which includes subheading 2825.90.60, redesignated as subheading 2825.90.90. 
Accordingly, the merchandise is not classified in heading 2825. 

The Explanatory Notes (EN) to the Harmonized Commodity Description and Coding 
System, which represent the official interpretation of the tariff at the international level, 
facilitate classification under the HTSUS by offering guidance in understanding the scope 
of the headings and General Rules of Interpretation of the HTSUS. The EN to heading 
2519 states that the “heading also covers various types of magnesia (magnesium oxide) 
obtained from natural magnesium carbonate, basic magnesium carbonate, magnesium 
hydroxide precipitated from sea water, etc.” The main types are defined as fused magnesia, 
dead-burned (sintered) magnesia, and caustic-burned magnesia. There are also other 
types. 

Accordingly, magnesium oxide is classifiable in heading 2519, HTSUS, depending upon 
the type of magnesia (magnesium oxide). 
Holding: 

Magnesium oxide, if of a fused or dead burned (sintered) type, is classifiable in subhead- 
ing 2519.90.10, HTSUS (1995), with duty at the general rate of 0.3 cent/kg. 

Magnesium oxide, if of a caustic calcined magnesite type, is classifiable in subheading 
2519.90.20, HTSUS (1995), with duty at the general rate of $1.66/t. 

Magnesium oxide, if of a type other than fused, dead-burned, or caustic calcined magne- 
site, is classifiable in subheading 2519.90.50, HTSUS (1995), with a general rate free of 
duty. 

Pursuant to 19 CFR 177.9(d), NYRL 849858 is revoked. 
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In accordance with 19 U.S.C. 1625, this ruling will become effective 60 days after its pub- 
lication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to 19 U.S.C. 
1625 does not constitute a change of practice or position in accordance with section 
177.10(c)(1), of the Customs Regulations (19 CFR 177.10(c)(1)) 

JOHN B. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 





PROPOSED REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF THERMOELECTRIC MODULES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling relating to the tariff classi- 
fication of thermoelectric modules. These articles are devices that 
transfer heat from one side of the module to the other based on the 
application of electric current. Customs invites comments on the cor- 
rectness of the proposed revocation. 


DATE: Comments must be received on or before September 1, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
N.W. (Franklin Court), Washington, DC 20229. Submitted comments 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th. Street, N.W,, 
Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, Metals 
and Machinery Classification Branch (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling relating to the tariff classi- 
fication of thermoelectric modules. Customs invites comments on the 
correctness of the proposed revocation. 
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In NY 888686, dated August 24, 1993, thermoelectric devices used to 
transfer heat were held to be classifiable as machinery, plant or labora- 
tory equipment, whether or not electrically heated, for the treatment of 
materials by a process involving a change of temperature such as heat- 
ing * * * or cooling, other than machinery or plant of a kind used for 
domestic purposes: heat exchange units, in subheading 8419.50.00, 
Harmonized Tariff Schedule of the United States (HTSUS). This ruling 
was based on the fact the devices were capable of performing both a 
cooling function and a heating function. NY 888686 is set forth as 
“Attachment A” to this document. 

It is now Customs position that these devices are principally used for 
cooling and that they are classifiable as other refrigerating or freezing 
equipment, in subheading 8418.69.00, HTSUS. Customs intends to 
revoke NY 888686 to reflect the proper classification of these thermo- 
electric modules as indicated. Before taking this action, we will give 
consideration to any written comments timely received. Proposed HQ 
957487 revoking NY 888686 is set forth as “Attachment B” to this docu- 
ment. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: July 11, 1995. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, August 24, 1993. 


CLA-2-84:S:N:N1:105 888686 
Category: Classification 
Tariff No. 8419.50.0080 
Dr. LESTER H. Vocrt, Px.D. 
21205 Country Farm Lane 
Trabuco Canyon, CA 92679 


Re: The tariff classification of thermoelectric modules fm Russia and the Ukraine 
Republic. 


DEAR Dr. Voct: 

In your letter dated July 21, 1993 you requested a tariff classification ruling. 

The thermoelectric devices you inquire about are small solid-state heat pumps that 
transfer heat from one side of the module to the other. Their operation is based on the Pelt- 
ier effect: When a DC current is passed through the junction of two dissimilar metals, the 
junction cools or heats, depending on the direction of the current. 
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Thermoelectric modules are used as cooling sources in portable refrigerators, air condi- 
tioners and electric devices such as integrated circuit package, and as heating sources in 
microscope hot stages and semiconductor testing devices. 

The applicable subheading for the thermoelectric modules will be 8419.50.0080, Harmo- 
nized Tariff Schedule of the United States (HTS), which provides for machinery, plant or 
laboratory equipment, whether or not electrically heated, for the treatment by a process 
involving a change of temperature such as heating * * * or cooling, other than machinery or 
plant ofa kind used for domestic purposes: heat exchange units. The rate of duty will be 4.2 
percent ad valorem. 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC 


CLA-2 R:C:M 957487 JAS 
Category: Classification 
Tariff No. 8418.69.00 
Dr. LESTER H. Voct, Pu.D. 


21205 Country Farm Lane 
Trabuco Canyon, CA 92679 


Re: NY 888686 Revoked; thermoelectric module, cooler; solid-state heat pump for trans- 
fer of heat by application of electric current, cooling sources in portable refrigerators, 
air conditioners and precision instruments; other machinery, plant or laboratory 
equipment for the treatment of materials, subheading 8419.50.00; principal purpose, 
Chapter 84, Note 7; customs cooperation council classification opinion 8418.69/1 


DEAR Dr. Voct: 

Inaruling to you, dated August 24, 1993, NY 888686, the Area Director of Customs, New 
York Seaport, held that certain thermoelectric modules were classifiable as machinery, 
plant or laboratory equipment, whether or not electrically heated, for the treatment of 
materials by a process involving a change of temperature such as heating or cooling, in sub- 
heading 8419.50.00, Harmonized Tariff Schedule of the United States (HTSUS). This let- 
ter represents a revocation of NY 888686. 


Facts: 


The thermoelectric modules in question, also referred to in submitted literature as ther- 
moelectric coolers and solid state heat pumps, are produced in sizes ranging from 1.5in. x 
1.5 in. to somewhat less than 1.4in. x 1.4in. Each module consists of a number of thermo- 
electric couples connected electrically in series and thermally in parallel. Semiconductors 
of dissimilar metals form the elements of each individual couple and are soldered to copper 
connecting strips. Ceramic faceplates electrically insulate these connecting strips from 
external surfaces. 

These devices electrically transfer heat from one side of the module to the other by the 
application of DC current to the junction that separates the semiconductors (a thermody- 
namic phenomenon called the Peltier effect). However, because of the Peltier effect, these 
modules are also capable of generating heat depending on which conductor the current is 
applied to. You state the modules function primarily as light weight cooling devices in por- 
table refrigerators, air conditioners and in a variety of temperature-sensitive electronic 
instruments. The literature describes applications in which these modules are used to dis- 
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sipate heat for the purpose of creating a cooling system. We are informed these modules are 
capable of temperature ranges as low as —100 degrees C. 
The provisions under consideration are as follows: 


8418 Refrigerators, freezers and other refrigerating or freezing equip- 
ment, electric or other; heat pumps, other than air conditioning 
machines of heading 8415; parts thereof: 

Other refrigerating or freezing equipment; heat pumps: 

8418.69.00 Other * * * 2.3 percent 

8419 Machinery, plant or laboratory equipment, whether or not electri- 
cally heated, for the treatment of materials by a process involving a 
change of temperature such as heating * * * or cooling, other than 
machinery or plant of a kind used for domestic purposes * * *: 

8419.50 Heat exchange units: 

8419.50.10 Brazed aluminum plate-fin heat exchangers *** 4.2 

percent 

8419.50.50 Other * * * 3.4 percent 


Issue: 


Whether the thermoelectric modules in issue are refrigerating or freezing equipment. 


Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). GRI 1 states in 
part that for legal purposes, classification shall be determined according to the terms of the 
headings and any relative section or chapter notes, and provided the headings or notes do 
not require otherwise, according to GRIs 2 through 6. 

For purposes of goods classifiable in chapter 84 a machine which is used for more than 
one purpose is to be treated as if its principal purpose were its sole purpose. Chapter 84, 
Note 7, HTSUS. Principal use in this context is the use which exceeds any other single use 
of the good. 

The Harmonized Commodity Description And Coding System Explanatory 
Notes (ENs) constitute the Customs Cooperation Council’s official interpretation of the 
Harmonized system. While not legally binding on the contracting parties, and therefore 
not dispositive, the ENs provide acommentary on the scope of each heading of the Harmo- 
nized System and are thus useful in ascertaining the classification of merchandise under 
the System. Customs believes the notes should always be consulted. See T.D. 89-80, 54 Fed. 
Reg. 35127, 35128 (Aug. 23, 1989). 

Relevant heading 84.19 ENs, at p. 1173, state that the machinery and plant of that head- 
ing are designed to submit materials (solid, liquid or gaseous) to a heating or cooling pro- 
cess in order to cause a simple change of temperature, or to cause a transformation of the 
materials resulting principally from the temperature change. The thermoelectric modules 
or coolers in issue do not treat materials as described in this note. In addition, these notes 
specifically exclude refrigerating machinery and heat pumps which are referred to heading 
84.18. The issue, then, is whether the modules in issue are described in heading 8418. 

Heading 84.18 ENs state, at p. 1169, “[t]he refrigerators and refrigerating equipment of 
this heading are in the main machines or assemblies of apparatus for the production, ina 
continuous cycle of operations, of low temperatures (in the region of 0 degrees C or less) at 
the active cooling element, by the absorption of the latent heat of evaporation of liquefied 
gases (e.g., ammonia, halogenated hydrocarbons), of volatile liquids or, in the case of cer- 
tain marine types, of water.” (Emphasis added). As written, these notes are not exclusive 
but merely describe examples of machines and apparatus that are considered refrigerators 
and refrigerating equipment for purposes of heading 84.18. 

Refrigeration is the cooling of a space or substance below the environmental tempera- 
ture. It involves thermodynamic processes whereby heat is withdrawn from acold body and 
expelled to a hot body. The reverse Peltier effect is among the many methods by which the 
cooling in a refrigetaion cycle can be produced. Refrigeration, Refrigeration Cycle, 
McGraw-Hill Encyclopedia of Science and Technology, 6th. ed. (1987), 257, 261. 

The thermoelectric modules in issue create low temperatures in the region of 0 degrees C 
or less. The evidence of record indicates this is their principal purpose. Accordingly, these 
modules are provided for in heading 8418. We note that the Compendium of Classification 
Opinions lists decision 8418.69/1, in which the Customs Cooperation Council held that 
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thermoelectric batteries which by description and function are identical to the modules in 
issue here, were refrigerating or freezing equipment of heading 8418. 
Holding: 

The thermoelectric modules, as described, are provided for in heading 8418. They are 
classifiable in subheading 8418.69.00, HTSUS. 

NY 888686, dated August 24, 1993, is revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 





PROPOSED REVOCATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF CERTAIN 
VELTEX PERFECT BOWS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 
1625), as amended by section 623 of Title VI (Customs Modernization) 
of the North American Free Trade Agreement Implementation Act 
(Pub. L. 103-182, 107 Stat. 2057), this notice advises interested parties 
that Customs intends to revoke New York Ruling Letter (NYRL) 


842362, dated June 29, 1989, concerning the classification of certain 
Veltex Perfect Bows. 


DATE: Comments must be received on or before September 1, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
N.W. (Franklin Court), Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 


tions and Rulings, located at Franklin Court, 1099 14th Street, N.W,, 
Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Norman W. King, Food 


and Chemicals Classification Branch, Office of Regulations and Rul- 
ings (202) 482-7097. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended be section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that 
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Customs intends to revoke a ruling pertaining to the tariff classification 
of certain Veltex Perfect Bows. 

NYRL 842362, dated June 29, 1989, held that veltex bows made from 
polypropylene and flocked with acrylic, were classified in subheading 
6307.90.9030, Harmonized Tariff Schedule of the United States 
(HTSUS) (1989). Customs intends to revoke NYRL 842362, Attach- 
ment A to this document, to reflect the proper classification in subhead- 
ing 3926.40.0000, HTSUS, in conformity with its rulings as published 
in the CUSTOMS BULLETIN and Decisions, Vol. 28, No. 14, dated April 6, 
1994. 

Before taking this action, consideration will be given to any written 
comments timely received. Proposed HRL 957710, revoking NYRL 
842362 and classifying the veltex bows in subheading 3926.40.0000, 
HTSUS, is set forth in Attachment B to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: July 12, 1995. 


JOHN B. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, June 29, 1989. 


CLA-2-63:S:N:N3G:345 842362 
Category: Classification 


Tariff No. 6307.90.9030 
Ms. JUDY KEARNEY 


NETWORK BROKERS INTERNATIONAL, INC 

AIRPORT INDUSTRIAL OFFICE PARK, BUILDING A2-C 
145th Avenue & Hook Creek Bivd. 

Valley Stream, NY 11581 


Re: The tariff classification of bows from Hong Kong. 


DEAR MS. KEARNEY: 

In your letter dated June 13, 1989, on behalf of Berwick Industries, Inc., you requested a 
tariff classification ruling. 

The samples submitted are described as Velcro (Veltex) Perfect Bows, Items PFV9 and 
PFV40, constructed of polypropylene with an acrylic flocking to give the velvet-like appear- 
ance. The articles measures approximately 38 inches long by 1s inches wide and 86 inches 
long by 2 inches wide. There is an % inch strip extending throughout the length of the 
article which is used to form the bow by pulling through the sections. 

You stated that the articles are marketed as Christmas items. Velcro (Veltex) Perfect 
Bows, Items PFV9 and PFV40, are not traditionally used during the Christmas season. 
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Therefore, subheading 9505.10.2500, Harmonized Tariff Schedule of the United States 
(HTS) does not apply. 

The applicable subheading for the Velcro (Veltex) Perfect Bows will be 6307.90.9030, 
(HTS), which provides for other made up articles of textile materials. The rate of duty will 
be 7 percent ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC 


CLA-2 R:C:F 957710 K 
Category: Classification 


Tariff No. 3926.40.0000 
Ms. JUDY KEARNEY 


NETWORK BROKERS INTERNATIONAL, INC. 
AIRPORT INDUSTRIAL OFFICE PARK 
Building C-1D 

145th Avenue & Hook Creek Blvd. 
Valley Stream, NY 11581 


Re: Tariff classification of Veltex Perfect Bows; revocation of New York Ruling Letter 
(NYRL) 842362. 


DEAR MS. KEARNEY: 

Inresponse to your letter of June 13, 1989, on behalf of Berwick Industries, Inc., the Cus- 
toms Service issued NYRL 842362, dated June 29, 1989, which held that certain Veltex Per- 
fect Bows were classified in subheading 6307.90.9030, Harmonized Tariff Schedule of the 
United States (HTSUS). This letter is to inform you that NYRL 842362 no longer reflects 
the views of the Customs Service. The following represents our position. 


Facts: 


The merchandise is called a “Veltex Perfect Bow”, items number PFV9 and PFV40. The 
merchandise is made from extruded polypropylene (probably cut from larger strips or 
sheets). One side of the bow is flocked with acrylic, giving it a velvet-like appearance. One 
item measures 38 inches long and 1c inches wide, the other is 86 inches long and 2 inches 
wide. A ¥% inch strip forms the articles into bows. The merchandise is unassembled bows. A 
sample was submitted. 


Issue: 

The issue concerns the proper classification of the merchandise. 
Law and Analysis: 

NYRL 842362, dated June 29, 1989, stated that the bows described above, items number 
PFV9 and PFV40, were not traditionally used during the Christmas season and therefor 
subheading 9505.10.2500, HTSUS, was not applicable. The ruling held that the bows were 


classified in subheading 6307.90.9030, HTSUS (1989) as other made up articles of textile 
materials. 


Under 19 U.S.C. 1625, Customs Headquarters published a notice in the CUSTOMS BULLE- 
TIN and Decisions, Vol. 28, No. 14, dated April 6, 1994, which contained Headquarters Rul- 
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ing Letters (HRL) 952969, 955586, dated March 15, 1994, and HRL 955587, dated March 
21, 1994. These rulings revoked NYRL 835867, dated February 3, 1989, NYRL 843277, 
dated July 31, 1989, and HRL 089892, dated October 15, 1991. The rulings concerned the 
classification of similar veltex bows (assembled or unassembled), and whether they were 
classified as other articles for Christmas festivities, Christmas ornaments, in subheading 
9505.10.2500, HTSUS, or as other made up articles of textile materials, in subheading 
6307.90.9986, HTSUS, or as other ornamental articles of plastics, in subheading 
3926.40.0000, HTSUS. The revocation rulings stated that “because of the divergent func- 
tions throughout the year as a decoration for the home, for gifts, etc., the (veltex) bows are 
not traditionally associated or used with the particular festive of Christmas.” Accordingly, 
the veltex bows were not classified in heading 9505. The revocation rulings further stated 
the following. 


The classification of — and textile combinations is governed by the legal notes to 
the HTSUSA. Specifically, the ENs to Chapter 39 indicate, in pertinent part, that: 
[The] classification of plastics and textile combinations is essentially governed by 
Note 1(h) to Section XI, Note 3 to Chapter 56 and Note 2 to Chapter 59. 
Because the flocking portion of the veltex bows did not qualify as “textile fabric” within 
the meaning of Section XI and Chapter Notes, it was concluded that the flocking was not 
considered as a fabric and that the veltex bows were not classified in heading 6307, HTSUS. 
The revocation rulings held that by virtue of Rule 1, General Rules of Interpretation, 
HTSUS, the veltex bows as described in the rulings, were classified as other ornamental 
articles of plastic, in subheading 3926.40.0000, HTSUS. Accordingly, the veltex bows as 
described in NYRL 842362, dated June 29, 1989, are also classified in subheading 
3926.40.0000, HTSUS. 


Holding: 
The veltex bows as described above are classified as other ornamental articles of plastic, 
in subheading 3926.40.0000, HTSUS. 
NYRL 842362, dated June 29, 1989, is revoked. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 





PROPOSED MODIFICATION/REVOCATION OF CUSTOMS 
RULING LETTERS RELATING TO TARIFF CLASSIFICATION 
OF AUDIO/VIDEO SECURITY SYSTEMS AND COMPONENTS 
THEREOF 


ACTION: Notice of proposed modification/revocation of tariff classifi- 
cation ruling letters. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057)(1993), this notice advises inter- 
ested parties that Customs intends to modify one ruling and revoke two 
other rulings pertaining to the tariff classification of audio/video secu- 
rity systems and components thereof. Comments are invited on the cor- 
rectness of the proposed ruling. 


DATE: Comments must be received on or before September 1, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
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Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
NW, (Franklin Court), Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th Street, NW, 
Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Larry Ordet, Metals 
and Machinery Classification Branch, (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057) (1993), this notice advises inter- 
ested parties that Customs intends to modify one ruling and revoke two 
other rulings pertaining to the tariff classification of audio/video secu- 
rity systems and components thereof. In DD 806755, issued on March 7, 
1995, the Video Door Phone Surveillance Monitoring System was held 
to be classifiable under subheading 8517.81.00, Harmonized Tariff 
Schedule of the United States (HTSUS), which provides for other elec- 
trical apparatus for line telephony. The system’s camera unit and moni- 
tor unit, when imported separately, were also held to be classifiable in 
this provision. In HQ 081783, issued on April 21, 1988, the S—3 Security 
System, and in HQ 082289, issued on December 8, 1989, the system’s 
camera unit and monitor unit, when imported separately, were classi- 
fied under subheading 8517.81.00, HTSUS. DD 806755 is set forth in 
Attachment A to this document. HQ 081783 is set forth in Attachment 
B to this document. HQ 082289 is set forth in Attachment C to this 
document. 

Customs Headquarters is of the opinion that the audio/video security 
systems are classifiable, according to General Rule of Interpretation 
3(c), under subheading 8528.20.00, HTSUS, which provides for black or 
white video monitors. Customs Headquarters is also of the opinion that 
the systems’ camera units, when imported separately, are classifiable, 
according to note 3 to section XVI, HTSUS, under subheading 
8525.30.90, HTSUS, which provides for other television cameras. The 
systems’ monitor units, when imported separately, are classifiable, 
according to note 3 to section XVI, HTSUS, under subheading 
8528.20.00, HTSUS. 

Customs intends to modify DD 806755 (several components of the 
system in question were properly classified) and revoke HQ 081783 and 
HQ 082289 to reflect the proper classification of the systems and their 
components. Before taking this action, consideration will be given to 
any written comments timely received. Proposed Headquarters ruling 
HQ 957743 modifying DD 806755 is set forth in Attachment D to this 
document. Proposed Headquarters ruling HQ 958082 revoking HQ 
081783 and HQ 082289 is set forth in Attachment E to this document. 
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Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: July 13, 1995. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Savannah, GA, March 7, 1995, 


CLA-2-85:SV:S:C:B16 806755 
Category: Classification 
Tariff No. 8517.81.0010, 
8537.10.9070 and 8504.40.8004 
Mk. DENNIS HECK 
DIRECTOR, TRADE CONSULTING 
TOWER GROUP INTERNATIONAL 
5420 West 104th Street 
Los Angeles, CA 90045-6069 


Re: Tariffclassification of Video Door Phone Surveillance Monitoring System and its com- 
ponent parts. 


DEAR Mr. HECK: 

In your recent letter you requested a binding tariff classification ruling for the Video 
Door Phone Surveillance Monitoring System and its components when imported sepa- 
rately. The products are manufactured in Korea. 

The SMS-4 Video Door Phone Surveillance Monitoring System, product number 
056434, is a complete home or office security system which provides two way audio and one 
way video. This system consists of a four inch monochrome monitor, one charge-coupled 
device (CCD) monochrome entry camera unit, one monitor stand, complete installation 
hardware for monitor and camera, connecting cable and one AC/DC adaptor. The camera 
can be hardwired to the monitor by means of an existing door bell or asingle cable or coaxial 
may be used for a new installation. 

The SMC-401B CCD Entry Camera, product number 056442, is a water resistant, shock 
proof camera incorporating a2 x 3 inch oval speaker and microphone for hands-free video 
and audio capability. This camera utilizes solid state electronic technology and incorpo- 
rates a CCD. As the image forming light of an object is focused onto the grid, each pixel 
receives a certain quantity of light which is translated into an electrical charge. The result 
is a pattern of electrical charges which represents an image. The electrical charges are sub- 
sequently processed into magnetic analog signals for processing and transmission. The 
camera is powered by 12V DC supplied by the monitor. 

The SMS-4R 4”, Monitor, product number 056443, is a monochrome monitor which has 
a four inch flat CRT and is powered by a 110V AC/22V DC adaptor. 

The GSU-4 Switching Unit, product number 056467, is an optional switch box which 
allows the connection of up to four cameras to the monitor unit. This unit allows one to 
view any of four locations for the monitor unit. 

The GA-4 AC/DC Adaptor, product number 056468, is a 110V AC22V DC adaptor and is 
used to power the monitor and the system. 
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Classification of merchandise in the tariff schedule shall be determined by the General 
Rules of Interpretation (GRI). 

The applicable classification for the SMS—4 Video/Audio Monitoring system, SMC-401B 
Charge-Coupled Device Monochrome Camera, and SMS-4R Monitor is 8517.81.0010 of 
the Harmonized Tariff Schedule (HTS) of the United States, which provides for “Electrical 
apparatus for linetelephony or telegraphy; other apparatus; intercom systems”. The appli- 
cable rate of duty is 8.596. 

The applicable classification for the GSU—4 Switching Unit is 8537.10.9070 of the HTS, 
which provides for “Boards, panels, consoles, desks, cabinets and other bases, equipped 
with two or more apparatus of heading 8535 or 8536, for electric control or the distribution 
of electricity; for a voltage not exceeding 1,000 V; other; other”. The applicable rate of duty 
is 4.8%. 

The applicable classification for the GA-4 AC/DC Adaptor is 8504.40.8004 of the HTS, 
which provides for “Electrical transformers, static converters and inductors; static con- 
verters; other;Rectifiers and rectifying apparatus; power supplies with a power output not 
exceeding 50 W”. The applicable rate of duty is 2.7%. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

A copy of this ruling letter should be attached to the entry documents filed upon each 
importation of this merchandise. if the documents have been filed without a copy, this rul- 
ing should be brought to the attention of the Customs officer handling the transaction. 

ROBERT J. RICHTER, 
District Director. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, April 21, 1988. 


CLA-2:CO:R:C:G 081783 PAM 
Category: Classification 


Tariff No. 8517.81.00 
Ms. MADELINE B. KUFLIK 


ATTORNEY 
PANASONIC COMPANY 
One Panasonic Way 
Secaucus, NJ 07094 


Re: Tariff classification of a certain security system. 


DEAR Ms. KUFLIK: 

Your inquiry of January 6, 1988, concerning the tariff classification of the S-3 Security 
System under the proposed Harmonized Tariff Schedule of the United States (HTSUS) has 
been forwarded to Headquarters for disposition. Our ruling on this merchandise follows. 


Facts: 


Asample of the S-3 Security System was submitted for analysis. It consists of three com- 
ponents, a closed circuit TV, a voice operated intercom, and a telephone. A unit containing 
the camera, an audio pickup anda speaker is designed to be attached to the outside ofa door. 
A console containing a telephone and communicating with people outside the door. The 
telephone has been adapted to serve as the audio pickup and speaker of the intercom. This 
console and door camera unit are connected by an electric cable. This device functions pri- 
marily to facilitate communication between people inside a dwelling and people outside the 
door of said dwelling. We are guided in determining the classification of this device by Head- 
note 3 to Section XVI of the HTSUS which indicates that composite machines should be 
classified as if consisting only of that component which performs the principal function. 


Issue: 


Whether this security device should be classified as other telephonic apparatus of asa 
closed circuit television. 
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Law and Analysis: 


As noted above, composite machines consisting of two or more machines fitted together 
to form a whole and adapted for the purpose of performing two or more complementary or 
alternative functions are to be classified as if consisting only of that component which per- 
forms the principal function. Where such machines are intended tocontribute together toa 
clearly defined function covered by one of the headings in chapter 85, then the whole fallsto 
be classified in the heading appropriate to that function. Headnote 4, Section XVI, HTSUS. 

We consider this Security System to be a composite machine in which a camera, inter- 
com, and telephone are fitted together to form a whole and adapted for the purpose of per- 
forming two or more complementary or alternative functions. The monitor, telephone, and 
intercom are fitted together in a single unit, and the telephone has actually been adapted to 
serve as the audio pickup and speaker component of the intercom. The audio and visual 
components of this system perform complementary functions by facilitating communica- 
tion between people inside and people outside a home or residence. Since we consider the 
functions of these components to be generally complementary in nature, they must be clas- 
sified according to the principal function of the composite machine. 

We also consider the unit designed to be mounted on the outside of a door to be part of this 
composite machine by virtue of the fact that it is connected to the console by an electric 
cable. Headnote 4, Section XVI, HTSUS. 

The S-3 Security System functions primarlily as an intercom that allows two-way audio 
and one-way visual communication: The principal function of an intercom is to facilitate 
communication. Therefore the S—3 must be classified under the heading appropriate to its 
function as communications equipment. 

In choosing between the heading for television cameras and telephone apparatus we con- 
sider the latter to encompass the functions of this device as communication equipment. 
The audio portion of this apparatus is indispensable to its function as an intercom, while 
the camera and monitor merely enhance that basic function. The S-3 Security System 
remains an intercom even through a visual component is included in its design. 
Holding: 

In view of the foregoing, the applicable HTSUS subheading is 8517.81.00 which provides 
for other telephonic apparatus, with duty at 8.5 percent ad valorem. Although your letter 
of January 6, 1988, also requested the classification of this merchandise under the Tariff 
Schedules of the United States we have not addressed that subject since your New York 
office provided you with the relevant information in 827541 of February 2, 1988. 

As per your request, the sample you submitted is being returned under separate cover. 

JOHN DURANT, 
Acting Director, 
Commercial Rulings Division. 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, December 8, 1989. 


CLA-2 CO:R:C:G 082289 MBR 
Category: Classification 
Tariff No. 8517.81.00 
Ms. MADELINE B. KUFLIK 
ATTORNEY 
PANASONIC COMPANY 
One Panasonic Way 
Secaucus, NJ 07094 


Re: “Video Doorphone” intercom system, components imported separately. 
DEAR MS. KUFLIK: 
Thisis in reply to your letter of May 6, 1988, on behalf of Panasonic Company, requesting 


separate classification of the components of the “Video Doorphone” intercom system, 
under the Harmonized Tariff Schedule of the United States Annotated (HTSUSA). 
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Facts: 

The “Video Doorphone” intercom system provides both visual and auditory communica- 
tion between a visitor at the door and the occupant inside. 

The first component of the system, called the “door unit, (model VA—29020) is attach- 
able to a door. This unit contains a video camera for transmitting a moving image of the 
visitor at the door, as well as a microphone for the visitor to speak to the occupant and a 
speaker for the occupant to speak to the visitor. The CCD (charged coupled device) camera 
has an infrared LED to allow for viewing, even in dark surroundings. 

The second component is the monitor television with single line telephone (model 
VA-9010). This unit permits the occupant to view the visitor through a 4-inch black and 
white monitor cathode ray tube and also to communicate with the visitor through the 
phone. Other telephonic features of this unit include; 3 one-touch dialers and 10 speed dial- 
ers each with a 16-digit capacity, dialing mode selection (tone and pulse dialing), last num- 
ber redial, electronic hold and release, 3-step ringer volume control (high/low/off) and 
2-step receiving volume control (high/low). 

Both components are interconnected by cables. 


Issue: 


What are the classifications of the components of the “Video Doorphone” intercom sys- 
tem when imported separately, under the Harmonized Tariff Schedule of the United States 
Annotated (HTSUSA)? 


Law and Analysis: 

U.S. Customs Ruling Letter #HQ 081783, April 21, 1988, ruled that the merchandise 
imported together was classifiable as a composite machine under subheading 8517.81.00, 
HTSUSA, which provides for other telephonic apparatus. 

The General Rules of Interpretation (GRI’s) to the HTSUSA govern the classification of 
goods in the tariff schedule. GRI 1 states, in pertinent part: 


* * * classification shall be determined according to the terms of the headings and any 
relative section or chapter notes * * * 

Legal Note 4 to Section XVI states: 

Where a machine (including a combination of machines) consists of individual compo- 
nents (whether separate or interconnected by piping, by transmission devices, by elec- 
tric cables or by other devices) intended to contribute together to a clearly defined 
function covered by one of the headings in chapter 84 or chapter 85, then the whole 
falls to be classified in the heading appropriate to that function. 

The Harmonized Commodity Description and Coding System Explanatory Notes, page 
1133, in further delineation of Section Note 4, state, in pertinent part: 

For the purposes of this Note, the expression “intended to contribute together to a 
clearly defined function” covers only machines and combinations of machines essen- 
tial to the performance of the function specific to the functional unit as a whole, and 
thus excludes machines or appliances fulfilling auxiliary functions and which do not 
contribute to the function of the whole. The following are examples of functional units 
of this type within the meaning of Note 4 to this Section: (13) Burglar alarms, compris- 
ing, e.g., an infra-red lamp, a photoelectric cell and a bell. 

Clearly, both the “door unit,” (model VA-9020), and the “telephone/intercom unit,” 
(model VA-9010), are components which are intended to contribute together to a clearly 
defined function, both of which are essential to the performance of the function specific to 
the functional unit as a whole, in the same manner as the essential relationship between 
burglar alarm components. Both models are necessary, working in concert, in order for the 
system to function at all. 

Therefore, even when these components are imported separately, they still remain clas- 
sifiable in subheading 8517.81.00, HTSUSA, which provides for other telephonic appara- 
tus. See Ruling Letter #HQ 081783, April 21, 1988. 

Holding:, 

Both the “door unit,” (model VA-9020), and the “telephone/intercom unit,” (model 
VA-9010), are classifiable under 8517.81.00, HTSUSA, which provides for other appara- 
tus: telephonic. The rate of duty is 8.5 percent ad valorem. 

ARTHUR P. SCHIFFLIN, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC 


CLA-2 R:C:M 957743 LTO 
Category: Classification 
Tariff No. 8504.40.80, 8525.30.90, 
8528.20.00 and 8537.10.90 
Mr. DENNIS HECK 
TOWER GROUP INTERNATIONAL 
5420 West 104th Street 
Los Angeles, CA 90045-6069 


Re: Video door phone surveillance monitoring system; camera unit; monitor unit; HQs 
087404, 088748, 957722; DD 806755 modified; GRI 3; composite good; EN to GRI 
3(b); EN to section XVI; section XVI, notes 3 and 4; subheading 8517.81.00. 


DEAR Mk. HECK: 

This is in response to your letter of March 22, 1995, requesting, on behalf of Vivitar Cor- 
poration, the classification of a video door phone surveillance monitoring system and com- 
ponents thereof under the Harmonized Tariff Schedule of the United States (HTSUS). 
Facts: 

The article in question is the SMS-4 Video Door Phone Surveillance Monitoring System 
(056434). The system is a complete home or office security system which provides two-way 
audio and one-way video communication. The system consists of a 4-inch monochrome 
monitor, charge-coupled device (CCD) monochrome entry camera unit with mounting kit, 
switching unit, 66-foot extension cord and AC/DC adaptor. The CCD camera can be hard- 
wired to the monitor by means of the existing door bell wiring, or, if for a new installation, a 
single or coaxial cable (not included) may be used. 

The SMC-4013 CCD Entry Camera (056442) is a water resistant, shock-proof camera 
that incorporatesa2 x 3inch oval speaker and microphone for handS-free video and audio 
capability. The camera utilizes solid-state electronic technology and incorporates a CCD. 
The camera’s power is supplied by the SMS-4R 4” Monitor (056443), which is a mono- 
chrome monitor with a 4 inch (10.1 cm visual display diagonal) flat cathode ray tube (CRT). 
The monitor, which also incorporates a speaker and microphone, is powered by a 110V 
AC/22V DC adaptor. The optional GSU-4 Switching Unit (056467) is a switch box which 
allows the connection of up to four cameras to the monitor unit. The GA04 AC/DC Adaptor 
(056468) is an 11V AC22V DC adaptor and is used to power the monitor, as well as the 
entire system. The GC-66 66-foot Extension Wire (056466) is an insulated wire with fit- 
tings. 

Thesystem is often installed in apartment buildings to permit communication betweena 
monitor located inside an apartment and an external unit located on an outside door. The 
external unit, consisting of the CCD camera, is connected to the internal monitor, which 
enables the resident to see and talk to the visitor. 


Issue: 


Whether the Video Door Phone Surveillance Monitoring System is classifiable according 
to General Rule of Interpretation 3, HTSUS, under heading 8517, HTSUS, which provides 
for electrical apparatus for line telephony, or heading 8525, HTSUS, which provides for 
television transmission apparatus. 


Law and Analysis: 

The General Rules of Interpretation (GRI’s) to the HTSUS govern the classification of 
goods in the tariff schedule. GRI 1 states, in pertinent part, that “for legal purposes, classi- 
fication shall be determined according to the terms of the headings and any relative section 
or chapter notes * * *.” 

The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 
constitute the Customs Cooperation Council’s official interpretation of the Harmonized 
System. While not legally binding, and therefore not dispositive, the ENs provide a com- 
mentary on the scope of each heading of the Harmonized System, and are generally indica- 
tive of the proper interpretation of these headings. See T.D. 89-80, 54 Fed. Reg. 35127, 
35128 (August 23, 1989). 
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In DD 806755, issued to you on March 7, 1995, the Video Door Phone Surveillance Moni- 
toring System was held to be classifiable under subheading 8517.81.00, HTSUS, which pro- 
vides for other electrical apparatus for line telephony. You contend that the system is 
classifiable under subheading 8525.30.90, HTSUS, which provides for other television 
cameras. 

The Video Door Phone Surveillance Monitoring System consists ofa CCD camera, mono- 
chrome video monitor, switching unit, AC adaptor and extension wire. Both the CCD cam- 
era and monochrome monitor incorporate a speaker and microphone. Classification of the 
camera unit and monitor unit, when imported separately, is based on note 3 to section XVI, 
HTSUS, which provides as follows: 


composite machines consisting of two or more machines fitted together to form a 
ir and other machines adapted for the purpose of performing two or more comple- 
mentary or alternative functions are to be classified as if consisting only of that compo- 
nent or as being that machine which performs the principal function. 


The audio (speaker and microphone) and video (camera or monitor) components of the 
camera unit and monitor unit are equally important to the overall functioning of each unit. 
It is therefore our opinion that it is not possible to determine which component performs 
each unit’s “principal function.” Thus, in accordance with GRI 1, note 3 to section XVI, 
HTSUS, and based on the principles of GPI 3(c) (see General EN to section XVI, pg. 1133), 
the camera unit is classifiable under subheading 8525.30.90, HTSUS, while the monitor 
unit is classifiable under subheading 8528.20.00, HTSUS, which provides for black and 
white or other monochrome video monitors. See HQ 957722, issued to you on May 12, 1995 
(although not specified, a CCD camera and monitor, imported separately, were similarly 
classified in accordance with note 3 to section XVI, HTSUS). 

If imported separately, the switch box is classifiable under subheading 8537.10.90, 
HTSUS, which provides for other panels for electric control or the distribution of electric- 
ity. The AC/DC adaptor is classifiable under subheading 8504.40.80, HTSUS, which pro- 
vides for other static converters. Both were properly classified in DD 806755. Further, the 
extension wire, which was not considered in DD 806755, is classifiable under subheading 
8544.41.00, HTSUS, which provides for insulated wire, fitted with connectors, fora voltage 
not exceeding 80 V. 

As there is no single heading that covers all of the components of this system, it is neces- 
sary to resort to GRI 3, HTSUS, which governs the classification of goods that are, prima 
facie, classifiable under two or more headings. GRI 3(a) requires that the heading which 
provides the most specific description shall be preferred to headings providing a more gen- 
eral description. However, when two or more headings each refer to part only of the compo- 
nents contained in a composite good, those headings are to be regarded as equally specificin 
relation to those goods. Headings 8504, 8525, 8528, 8537 and 8544, HTSUS, each refer to 
part only of the components of the Video Door Phone Surveillance Monitoring System. 
Accordingly, no heading provides a specific description of the system. 

GRI 3(b), HTSUS, provides that “composite goods consisting of different materials or 
made up of different components, * * * which cannot be classified by reference to 3(a), shall 
be classified as if they consisted of the material or component which gives them their essen- 
tial character, insofar as this criterion is applicable.” The system consists of components 
which are separable but can be attached by cables. The components are “adapted one to the 
other and are mutually complementary,” in that they form a system that is designed to pro- 
vide, two-way audio and one-way video communication. See EN to GRI 3(b), pg. 4. More- 
over, as the camera unit and monitor unit have specially designed housings and/or 
mounting brackets, “the design and intended use of these components would prevent them 
from normally being sold separately.” See HQ 087404, dated December 7, 1990; HQ 
957722. Thus, the system is a GRI 3(b) composite good, and it is classifiable as if consisting 
of the component which gives the system its “essential character.” 

The various components of the camera unit and monitor unit work together to provide 
audio and video communication. The microphone of the camera unit and the speaker of the 
monitor unit (and vice versa) function together to provide two-way audio communication. 
The camera of the camera unit and the monitor of the monitor unit function together to 
provide one-way video communication. As both units are necessary to perform either audio 
or video communication, it is our opinion that they play an equal role in relation to the use 
of the system, and that neither gives the system its essential character. Thus, it is neces- 
sary to resort to GRI 3(c), which states that “[w]hen goods cannot be classified by reference 
to 3(a) or 3(b), they shall be classified under the heading which occurs last in numerical 
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order among those which equally merit consideration.” The primary components of the 
system are the camera unit and monitor unit, and therefore, the switching unit, adaptor 
and extension wire do not merit equal consideration. Accordingly, the Video Door Phone 
Surveillance Monitoring System is classifiable under heading 8528, HTSUS, specifically 
under subheading 8528.20.00, HTSUS. DD 806755 is modified with regard to the classifica- 
tion of the complete system, as well as, the camera unit and monitor unit, when imported 
separately. 

The Video Door Phone Surveillance Monitoring System cannot be classified according to 
note 3 to section XVI, HTSUS. The system consists of components connected either by 
means of existing wiring or a single or coaxial cable. It does not consist of machines “fitted 
together to form a whole.” See General EN to section XVI, pg. 1133 (machines must be 
“incorporated one in the other or mounted one on the other, or mounted on a common base 
or frame or in a common housing”). Further, the system does not consist of machines 
adapted to perform “complementary or alternative functions.” See General EN to section 
XVI, pg. 1132 (i.e., “machine-tools for working metal sing interchangeable tools, which 
enable them to carry out different machining operations * * *.”). Thus, reference to note 3 
to section XVI, HTSUS, in this instance is misplaced. 

Finally, we note that the system cannot be classified according to note 4 to section XVI, 
HTSUS, as a “functional unit.” While the system does consist of individual components, 
interconnected by electric cables or other devices, the components do not “contribute 
together to a clearly defined function covered by one of the headings in chapter 84 or 
chapter if 85 * * * (emphasis added).” 

Holding: 

The SMS-4 Video Door Phone Surveillance Monitoring System is classifiable, according 
to GRI 3(c), under subheading 8528.20.00, HTSUS, which provides for black or white video 
monitors. The corresponding rate of duty for articles of this subheading is 5% ad valorem. 

If imported separately, the SMC-401B Charge-Coupled Device Monochrome Camera is 
classifiable under subheading 8525.30.90, HTSUS, which provides for other television 
cameras (3.8% ad valorem). The SMS-4R Monitor is classifiable under subheading 
8528.20.00, HTSUS (5% ad valorem). The GSU-4 Switching Unit is classifiable under sub- 
heading 8537.10.90, HTSUS, which provides for other panels for electric control or the dis- 
tribution of electricity (4.8% ad valorem). The GC-66 66-foot Extension Wire is classifiable 
under subheading 8544.41.00, HTSUS, which provides for insulated wire, fitted with con- 
nectors, for a voltage not exceeding 80 V (4.8% ad valorem). The GA04 AC/DC Adaptor is 
classifiable under subheading 8504.40.80, HTSUS, which provides for other static convert- 
ers (2.7% ad valorem). 


Effect on Other Rulings: 

DD 806755, dated March 7, 1995, is modified with regard to the classification of the Video 
Door Phone Surveillance Monitoring System, as well as the camera unit and monitor unit, 
when imported separately. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 





CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 31, AUGUST 2, 1995 


[ATTACHMENT E] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC 


CLA-2 R:.C:M 958082 LTO 
Category: Classification 
Tariff No. 8525.30.90 and 8528.20.00 
Ms. MADELINE B. KUFLIK 


PANASONIC COMPANY 
One Panasonic Way 
Secaucus, NJ 07094 


Re: S-3 Security System (Video Doorphone); HQ 081783 revoked; HQ 082289 revoked; 
camera unit; monitor unit; HQs 087404, 088748, 957722; GRI 3; composite good; EN 
to GRI 3(b); EN to section XVI; section XVI, notes 3 and 4; subheading 8517.81.00. 


DEAR Ms. KUFLIK: 

This isin reference to HQ 081783, issued to you on April 21, 1988, and HQ 082289, issued 
to you on December 8, 1989, which concerned the classification of a security system and 
components thereof under the Harmonized Tariff Schedule of the United States (HTSUS). 
After further review, we have determined that it is necessary to revoke HQ 081783 and HQ 
082289. 


Facts: 


The subject merchandise is the S—3 Security System (also referred to as the “Video Door- 
phone” intercom system), which is intended to provide video and audio communication 
between a visitor at the door of a residence and the occupant outside. The system consists 
primarily of two components, a camera unit and monitor unit. The camera unit, or “door 
unit” (model VA-9020), consists ofa CCD camera, microphone and speaker, while the mon- 
itor unit (model VA-9010) consists of a video monitor with single-line telephone, which can 
also be used for outgoing and incoming calls. 


Issue: 


Whether the S-3 Security System is classifiable, according to note 3 or 4 to section XVI, 
HTSUS, under heading 8517, HTSUS, which provides for telephonic apparatus. 


Law and Analysis: 


The General Rules of Interpretation (GRI’s) to the HTSUS govern the classification of 
goods in the tariff schedule. GRI 1 states, in pertinent part, that “for legal purposes, classi- 
fication shall be determined according to the terms of the headings and any relative section 
or chapter notes * * *.” 

The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 
constitute the Customs Cooperation Council’s official interpretation of the Harmonized 
System. While not legally binding, and therefore not dispositive, the ENs provide a com- 
mentary on the scope of each heading of the Harmonized System, and are generally indica- 
tive of the proper interpretation of these headings. See T.D. 89-80, 54 Fed. Reg. 35127, 
35128 (August 23, 1989). 

In HQ 081783, the S-3 Security System was classified according to note 3 to section XVI, 
HTSUS, as other telephonic apparatus under subheading 8517.81.00, HTSUS. In HQ 
082289, the System’s camera unit and monitor unit, when imported separately, were also 
classified under subheading 8517.81.00, HTSUS. 

The system’s camera unit incorporates a microphone and speaker, while its monitor unit 
incorporates a telephone. Classification of these units, when imported separately, is based 
on note 3 to section XVI, HTSUS, which provides as follows: 


ante machines consisting of two or more machines fitted together to form a 
whole and other machines adapted for the purpose of performing two or more comple- 
mentary or alternative functions are to be classified as if consisting only of that compo- 
nent or as being that machine which performs the principal function. 


The audio (telephone, speaker and microphone) and video (camera or monitor) compo- 
nents of the camera unit and monitor unit are equally important to the overall functioning 
of each unit. It is therefore our opinion that it is not possible to determine which compo- 
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nent performs each unit’s “principal function.” Thus, in accordance with GRI 1, note 3 to 
section XVI, HTSUS, and based on the principles of GRI 3(c) (see General EN to section 
XVI, pg. 1133), the camera unit is classifiable under subheading 8525.30.90, HTSUS, 
which provides for other television cameras, while the monitor unit is classifiable under 
subheading 8528.20.00, HTSUS, which provides for black and white or other monochrome 
video monitors. See HQ 087077, dated March 27, 1991 (wherein we stated that there are no 
HTSUS legal notes or ENs that provide for “unfinished” functional units). See also HQ 
957722, dated May 12, 1995 (although not specified, a CCD camera and monitor, imported 
separately, were similarly classified in accordance with note 3 to section XVI, HTSUS). HQ 
082289 must therefore be revoked. 

As there is no single heading that covers all of the components of this system, it is neces- 
sary to resort to GRI 3, HTSUS, which governs the classification of goods that are, prima 
facie, classifiable under two or more headings. GRI 3(a) requires that the heading which 
provides the most specific description shall be preferred to headings providing a more gen- 
eral description. However, when two or more headings each refer to part only of the compo- 
nents contained in a composite good, those headings are to be regarded as equally specificin 
relation to those goods. Headings 8525 and 8528, HTSUS, each refer to part only of the 
components of the S-3 Security System. Accordingly, no heading provides a specific 
description of the system. 

GRI 3(b), HTSUS, provides that “composite goods consisting of different materials or 
made up of different components, * * * which cannot be classified by reference to 3(a), shall 
be classified as if they consisted of the material or component which gives them their essen- 
tial character, insofar as this criterion is applicable.” The system consists of components 
which are separable but can be attached by cables. The components are “adapted one tothe 
other and are mutually complementary,” in that they form asystem that is designed to pro- 
vide audio and video communication. See EN to GRI 3(b), pg. 4. Moreover, as the camera 
unit and monitor unit have specially designed housings and/or mounting brackets, “the 
design and intended use of these components would prevent them from normally being sold 
separately.” See HQ 087404, dated December 7, 1990; HQ 957722. Thus, the system is a 
GRI 3(b) composite good, and it is classifiable as if consisting of the component which gives 
the system its “essential character.” 

The various components of the camera unit and monitor unit work together to provide 
audio and video communication. The microphone and speaker of the camera unit and the 
telephone of the monitor unit function together to provide two-way audio communication. 
The camera of the camera unit and the monitor of the monitor unit function together to 
provide one-way video communication. As both units are necessary to perform either audio 
or video communication, it is our opinion that they play an equal role in relation to the use 
of the system, and that neither gives the system its essential character. Thus, it is neces- 
sary to resort to GRI 3(c), which states that “[w]hen goods cannot be classified by reference 
to 3(a) or 3(b), they shall be classified under the heading which occurs last in numerical 
order among those which equally merit consideration.” Accordingly, the S-3 Security Sys- 
tem is classifiable under heading 8528, HTSUS, specifically under subheading 8528.20.00, 
HTSUS, and HQ 081783 must be revoked. 

TheS-3 Security System cannot be classified according to note 3 to section XVI, HTSUS. 
The system consists primarily of two components, a camera unit and monitor unit, which 
are connected together by cables. It does not consist of machines “fitted,together to forma 
whole.” See General EN to section XVI, pg. 1133 (machines must be “incorporated one in 
the other or mounted one on the other, or mounted on acommon base or frame or in acom- 
mon housing”). Further, the system does not consist of machines adapted to perform “com- 
plementary or alternative functions.” See General EN to section XVI, pg. 1132 (i.e., 
“machine-tools for working metal using interchangeable tools, which enable them to carry 
out different machining operations * * *.”). Thus, reference to note 3 to section XVI, 
HTSUS, in this instance is misplaced. 

Finally, we note that the system cannot be classified according to note 4 to section XVI, 
HTSUS, as a “functional unit.” While the system does consist of individual components, 
interconnected by electric cables or other devices, the components do not “contribute 
together to a clearly defined function covered by one of the headings in chapter 84 or 
chapter 85 * * * (emphasis added).” 
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Holding: 


The S-3 Security System is classifiable under subheading 8528.20.00, HTSUS, which 
provides for black or white video monitors. The corresponding rate of duty for articles of 
this subheading is 5% ad valorem. 

If imported separately, the camera unit is classifiable under subheading 8525.30.90, 
HTSUS, which provides for other television cameras (3.8% ad valorem). The monitor unit 
is classifiable under subheading 8528.20.00, HTSUS, which provides for black and white or 
other monochrome video monitors. 


Effect on Other Rulings: 


HQ 081783, dated April 21, 1988, and HQ 082289, dated December 8, 1989, are revoked. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 





PROPOSED MODIFICATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF A COMBINATION 
LINE AND CORDLESS HANDSET TELEPHONE 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 


tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057) (1993), this notice advises inter- 
ested parties that Customs intends to modify a ruling pertaining to the 
tariff classification of a combination line and cordless handset tele- 
phone. Comments are invited on the correctness of the proposed ruling. 


DATE: Comments must be received on cr before September 1, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
NW, (Franklin Court), Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th Street, NW, 
Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Larry Ordet, Metals 
and Machinery Classification Branch, (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
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Act (Pub. L. 103-182, 107 Stat. 2057) (1993), this notice advises inter- 
ested parties that Customs intends to modify a ruling pertaining to the 
tariff classification of a combination line and cordless handset tele- 
phone. In NY 867362, dated October 23, 1991, the Sony SPP-320 was 
held to be classifiable under subheading 8517.10.00, Harmonized Tariff 
Schedule of the United States (HTSUS), which provides for other tele- 
phone sets. NY 867362 is set forth in Attachment A to this document. 
Customs Headquarters is of the opinion that the SPP-320 is classifi- 
able, according to General Rule of Interpretation 3(b), under subhead- 
ing 8525.20.50, HTSUS, which provides for cordless handset 
telephones. 

Customs intends to modify NY 867362 to reflect the proper classifica- 
tion of the SPP-320. Before taking this action, consideration will be 
given to any written comments timely received. Proposed Headquar- 
ters ruling 957837 modifying NY 867362 is set forth in Attachment B to 
this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of Publication of this notice. 


Dated: July 17, 1995. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, October 22, 1991. 


CLA-2-85:S:.N:NI:109 867362 
Category: Classification 
Tariff No. 8517.10.0070, 
8517.10.0080 and 8525.20.5000 
Mr. Sal DELIA VENTURA 
Sony CORPORATION OF AMERICA 
Sony Drive 
Park Ridge, NJ 07656 


Re: The tariff classification of telephone instruments from Japan. 


DEAR MR. DELLA VENTURA: 
In your letter dated August 14, 1991, you requested a tariff classification ruling. 
The submitted literature describes the subject merchandise as follows: 


1. Model SPP-320 is described as a combination line telephone set and cordless 
handset. It features multi-channel access scanning, security code system with 1 mil- 
lion combinations, NR system, extended 7 day battery standby power, dual recharge- 
able battery packs, base speakerphone, 2 way paging/intercom between handset and 
base, 3-number one-touch memory dialing from handset, and 10 number speed dial- 
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ing. It appears that the essential character of the combination is imparted to the com- 
bination by the line telephone set. The telephone set appears to be a single line 
telephone with special features. 

2. Model IT-D200 is described as a 2-line telephone with a distinctive ring for each 
line. It features line status indication, a speakerphone with adjustable volume, 32 
number one-touch memory dialing, scratchpad memory, programmable memory 
pause and flash electronic hold with LED indicator, and a mute button. 

The applicable subheading for the SPP-320 Feature Telephone set, packed together for 
retail sale with the cordless handset, will be 8517.10.0070, Harmonized Tariff Schedule of 
the United States (HTS), which provides for [other telephone sets].” The rate of duty will 
be 8.5 percent ad valorem. 

The applicable subheading for the line SPP-320 Feature Telephone set, when imported 
separately, will be 8517.10.0070, Harmonized Tariff Schedule of the United States (HTS), 
which provides for “[other telephone sets].” The rate of duty will be 8.5 percent ad valorem. 

The applicable subheading for the cordless handset, when imported separately, will be 
8525.20.5000, Harmonized Tariff Schedule of the United States (HTS), which provides for 
“[clordless handset telephones.” The rate of duty will be 6 percent ad valorem. 

The applicable subheading for the IT-D200 2-line telephone will be 8517.10.0080, Har- 
monized Tariff Schedule of the United States (HTS), which provides for “[multiline tele- 
phone sets].” The rate of duty will be 8.5 percent ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC 


CLA-2 R:C:M 957837 LTO 
Category: Classification 
Tariff No. 8525.20.50 
MR. RICHARD RYAN 
Sony ELECTRONICS INC. 
1 Sony Drive 
Park Ridge, NJ 07656 
Re: Combination line and cordless handset telephones; NY 867362 modified; heading 
8517; EN 85.17; EN 85.25; EN to GRI 3(b). 
DEAR Mk. RYAN: 

This is in response to your letter of April 13, 1995, requesting reconsideration of NY 
867362, dated October 23, 1991, concerning the classification of combination telephone 
sets under the Harmonized Tariff Schedule of the United States (HTSUS). 

Facts: 

The subject articles are the Sony SPP-320, Sony SPP-4000 and SPP-4050 Cordless 
Telephones, which are combination line and cordless handset telephones. The telephones 
include the following features: dual battery pack system; 10 channel auto-scan; any key 
talk; low battery indicator; 10 number speed dialing; 2-way paging/intercom-noise reduc- 
tion system; out-of-range alert; on-hook dialing; temporary memory; wall-mountable base. 
Issue: 


Whether the combination line and cordless handset telephones are classifiable as electri- 
cal apparatus for line telephony under heading 8517, HTSUS, or as transmission appara- 
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tus for radiotelephony, whether or not incorporating reception apparatus or sound 
recording or reproducing apparatus, under heading 8525, HTSUS. 


Law and Analysis: 


The General Rules of Interpretation (GRI’s) to the HTSUS govern the classification of 
goods in the tariff schedule. GRI 1 states, in pertinent part, that “for legal purposes, classi- 
fication shall be determined according to the terms of the headings and any relative section 
or chapter notes * * *.” 

The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 
constitute the Customs Co-operation Council’s official interpretation of the Harmonized 
System. While not legally binding, and therefore not dispositive, the ENs provide a com- 
mentary on the scope of each heading of the Harmonized System, and are generally indica- 
tive of the proper interpretation of these headings. See T.D. 89-80, 54 Fed. Reg. 35127, 
35128 (August 23, 1989). 

The headings under consideration are as follows: 


8517 Electrical apparatus for line telephony « or telegraphy, including such appa- 
ratus for carrier-current line systems * 


8525 Transmission apparatus for radiotelephony, radiotelegraphy, radiobroad- 
casting or television, whether or not incorporating reception apparatus or 
sound recording or reproducing apparatus * * * 


In NY 867362, dated October 23, 1991, the Sony SPP-320, a predecessor to the 
SPP-4000 and SPP-4050, was held to be classifiable under subheading 8517.10.00, 
HTSUS, which provides for other telephone sets. You contend that the SPP-320, SPP4000 
and SPP-4050 are classifiable, according to GRI 3, under subheading 8525.20.50, HTSUS, 
which provides for cordless handset telephones. 

The SPP-320, SPP-4000 and SPP-4050 are combination line and cordless handset tele- 
phones. EN 85.17, pg. 1361, states that heading 8517, HTSUS, covers telephone sets “for 
making and receiving calls from other apparatus in the network.” The note further states 
that the sets consist of a transmitter, receiver, bell or buzzer, switching device and dialing 
selector. The SPP-320, SPP-4000 and SPP-4050 incorporate line telephone sets, and are 
therefore prima facie classifiable under heading 8517, HTSUS. 

EN 85.25, pg. 1374, states that heading 8525, HTSUS, covers transmission apparatus 
for radiotelephony, which is used “for the transmission of signals (representing speech, 
messages or still pictures) by means of electro-magnetic waves which are transmitted 
through the ether without any line connection.” The note further states that this group 
includes “[pJortable radio-telephones.” The SPP-320, SPP-4000 and SPP-4050 incorpo- 
rate cordless handset telephones, and are therefore prima facie classifiable under heading 
8525, HTSUS. 

As the SPP-320, SPP-4000 and SPP-4050 are prima facie classifiable in more than one 
heading, it is necessary to resort to GRI 3. GRI 3(a) requires that the heading which pro- 
vides the most specific description shall be preferred to headings providing a more general 
description. However, when two or more headings each refer to part only of the components 
contained in a composite good, those headings are to be regarded as equally specific in rela- 
tion to those goods. Headings 8517 and 8525, HTSUS, each refer to part only of the compo- 
nents of the SPP-320, SPP-4000 and SPP-4050. Accordingly, no heading provides a 
specific description of the devices, and it is necessary to resort to GRI 3(b). 

GRI 3(b), HTSUS, provides that “composite goods consisting of different materials or 
made up of different components * * * which cannot be classified by reference to 3(a), shall 
be classified as if they consisted of the material or component which gives them their essen- 
tial character, insofar as this criterion is applicable.” The submitted literature describes 
the devices as cordless telephones incorporating a “base telephone for added convenience.” 
You note that consumers purchase them because of the cordless feature. Moreover, the vast 
majority of the value of these devices is attributable to the cordless function (approxi- 
mately 75 percent). See EN to GRI 3(b), pg.5 (factors which determine essential character). 
Accordingly, it is our opinion that the cordless handset telephone provides the SPP-320, 
SPP-4000 and SPP-4050 with their essential character. They are therefore classifiable 
under subheading 8525.20.50, HTSUS. 
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Holding: 

The Sony SPP-320, SPP-4000 and SPP-4050 Cordless Telephone is classifiable under 
subheading 8525.20.50, HTSUS, which provides for cordless handset telephones. The cor- 
responding rate of duty for articles of this subheading is 4.8% ad valorem. 

Effect on Other Rulings: 

NY 867362, dated October 23, 1991, is modified. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 





PROPOSED REVOCATION OF RULING LETTER RELATING TO 
CLASSIFICATION OF TOTE BAGS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 


ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of a tote bag and a travel case. Comments are invited on 
correctness of the proposed ruling. 


DATE: Comments must be received on or before September 1, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
NW.,, Franklin Court, Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th Street, N.W,, 
Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Cynthia Reese, Textile 
Classification Branch, (202-482-7094). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of a tote bag and travel case. The goods were classified as 
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handbags of heading 4202, Harmonized Tariff Schedule of the United 
States (HTSUS) in DD 808509 of April 21, 1995. 

At the request of the National Import Specialist who handles this 
merchandise, Customs reviewed the decision in DD 808509 and deter- 
mined it was in error. Therefore, Customs proposes to revoke the ruling. 

DD 808509 is set forth in Attachment “A” to this document. Proposed 
HRL 957974 revoking DD 808509 is set forth in Attachment “B” to this 
document. Before taking this action, consideration will be given to any 
written comments timely received. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: July 13, 1995. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Philadelphia, PA, April 21, 1995. 


CLA-2-42:CO:1S2:H07 808509 

Category: Classification 
Tariff No. 4202.22.8050 

Ms. SUSAN KEARNEY DUFFY 

CUSTOMS SPECIALIST 

INTERNATIONAL MERCHANDISING 

WAL-MART STORES, INC. 

702 S. W. 8th Street 

Bentonville, AR 72716-8023 


Re: The tariff classification of handbags, style# AL-72658 and AL-72674, from China. 


DEAR MS. DuFry: 

This classification decision under the Harmonized Tariff Schedule of the United States 
is being issued in accordance with the provisions of section 177 of the Customs Regulations 
(19 CER. 177). 

This is in response to your request for a tariff classification ruling, your correspondence, 
dated March 24, 1995. 

The submitted sample, handbag, style AL-72658, was identified as patent PVC leather 
with nylon satin fabric tote bag which has a PVC sheet lining and an one-inch and three- 
eights inch wide shoulder strap. This handbag had nylon satin fabric front and back panels 
with patent leather top and bottom trim and five (5) inch gussets. This handbag has a top 
zippered closure, an zippered inside pocket and two (2) u-shaped handles. Handbag, style 
AL-72658 measures approximately sixteen (16) by fourteen (14) by five (5) inches. Its 
nylon satin fabric panels imparts this tote bag’s essential character. 

The submitted sample, handbag, style AL-72674, was identified as patent PVC leather 
with nylon satin fabric tote bag which has PVC sheet lining. This tote bag had nylon satin 
fabric front and back panels with patent leather top and bottom trim and three (3) inch 58 
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gussets. This handbag has a top zippered closure and a zippered inside pocket. Handbag, 
style AL-72674 measures approximately six and one-half (6%) by six (6) by three (3) 
inches. Its nylon satin fabric panels imparts this tote bag’s essential character. 

These handbags, A72658 and AL-72674, will be manufactured by Shihu Handbag Fac- 
tory, Tai He Shi He Cun, Bai Yun Dist. , Guangzhou, China and will be entered through the 
Ports of Laredo, Miami, Newark, Savannah. Terminal Island and Tulsa. 

The applicable subheading for the tote bags, style# A72658 and AL-72674, will be 
4202.22.8050, Harmonized Tariff Schedule of the United States (HTS), which provides for 
inter alia; handbags, whether or not with shoulder strap, including those without handle; 
with outer surface of sheeting of plastic or of textile materials; with outer surface of textile 
materials; other; other; other; of man-made fibers. The rate of duty will be 19.8 percent ad 
valorem. 

Subheading 4202.22.8050, HTS, falls within textile category designation 670. As a prod- 
uct of China, this merchandise is presently subject to a visa requirement and quota 
restraints based upon international textile trade agreements. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of the shipment, the Status Report On Current Import 
Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service, which is avail- 
able for inspection at your local Customs Office. 

Your samples furnished had not been marked with the country of origin: “Made in 
China”. Unless marked at time of importation with the country of origin: “Madein China”, 
these handbags, style# A72658 and AL-72674, will not be considered legally marked under 
the provisions of 19 USC 1304. 

Acopy of this ruling should be attached to the entry documents filed at the time this mer- 
chandise is imported. If the documents have already been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

WAYNE SETTMI, 
(for William J. Luebkert, District Director, 
Philadelphia.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC 


CLA-2 R:C:T 957974 CMR 

Category: Classification 
Tariff No. 4202.92.3030 

Ms. SUSAN KEARNEY DUFFY 

CUSTOMS SPECIALIST 

INTERNATIONAL MERCHANDISING 

WAL-MART STORES, INC. 

702 S.W. 8th Street 

Bentonville, AR 72716-8023 


Re: Revocation of District Ruling (DD) 808509 of April 21, 1995; classification ofa tote bag 
and a toiletry travel case. 


Dear Ms. DuFrv: 

DD 808509 was issued to you on April 21, 1995, and classified two tote bags, styles 
AL-72658 and AL-72674, as handbags in subheading 4202.22.8050, Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA). Customs reviewed that ruling at the 
request of the National Import Specialist who handles this merchandise. We found the rul- 
ing to be in error. Therefore, we are revoking DD 808509. 
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Facts: 


Style AL-72658 is a tote bag which has an outer surface of nylon satin fabric with imita- 
tion patent leather trim. The bag measures 16” x 14” x 5”. It hasatop zippered closure, a 
zippered inside pocket, two U-haped shoulder strap handles, and a vinyl lining. The front 
of the bag has a gold tone metal ornament affixed to the top front which reads “POISON”, 
the trademark name for a Christian Dior fragrance. The bag is similar to a shopper or gen- 
eral purpose carry all. 

Style AL-72674 is a toiletry travel case which has an outer surface, front and back, of 
nylon fabric with imitation patent leather trim. The bag is rectangular in shape; has a top 
zipper closure, anda viny] lining; and, does not haveacarrying handle or strap. The front of 
the case has a gold tone metal ornament which bears the trademark “PARFUMS CHRIS- 
TIAN DIOR”. The case measures 6.5” x 6” x 3”. 

This office did not receive samples with the request to review DD 808509. Therefore, the 
above descriptions are based upon the descriptions in DD 808509 and the report supplied to 
us by the National Import Specialist who handles this merchandise. 


Issue: 
Were styles AL-72658 and AL-72674 properly classified as handbags in DD 808509? 


Law and Analysis: 


Classification of goods under the Harmonized Tariff Schedule of the United States 
(HTSUS) is governed by the General Rules of Interpretation (GRIs). GRI 1 provides that 
“classification shall be determined according to the terms of the headings and any relative 
section or chapter notes and, provided such headings or notes do not otherwise require, 
according to [the remaining GRIs taken in order].” 

Subheading 4202.22, HTSUS, provides for “handbags, whether or not with shoulder 
strap, including those without handle.” Subheading 4202.92, HTSUS, provides for other 
articles not more specifically provided for in the preceding subheadings of 4202, HTSUS, 
and with an outer surface of sheeting of plastic or of textile materials. Included within sub- 
heading 4202.92, HTSUS, are travel, sports and similar bags. 

Additional U.S. Note 1, Chapter 42, provides: 


For the purposes of heading 4202, the expression “travel, sports and similar bags” 
means goods, other than those falling in subheadings 4202.11 through 4202.39, of a 
kind designed for carryin er other personal effects during travel, including 


backpacks and shopping bags of this heading, but does not included binocular cases, 
camera cases musical instrument cases, bottle cases and similar containers. 


The term “handbag” is not defined in the HTSUS, however, Customs has recognized in 
earlier rulings the following definitions: 


From the Essential Terms of Fashion: A Collection of Definition: Accessory carried 
primarily by women and girls to hold such items as money, credit cards, and cosmetics. 
From The Fashion Dictionary: Soft or rigid bag carried in hand or on arm. Size, shape, 
handle, etc., depend on fashion. Used by women as container for money and pocket- 
sized accessories. 
From Webster’s New Collegiate Dictionary: 1. traveling bag; 2. a woman’s bag held in 
the hand or hung from a shoulder strap and used for carrying small personal articles 
and money. 
From Webster’s New World Dictionary: A bag, usually of leather or cloth, held in the 
hand or hung by astrap from the arm or shoulder and used, by women, to carry money, 
keys, and personal effects. 
See, Headquarters Ruling Letter (HRL) 957246 of March 29, 1995, and HRL 956666 of 
May 30, 1995. 

The goods at issue were identified in the ruling and DD 808509 as tote bags. Designation 
as “tote” bags, however, is not definitive of classification. The National Import Specialist 
who handles this merchandise found advertisements for virtually identical merchandise as 
tote bags in which the bags were promoted as carry-alls for holding a variety of items. 

Customs views tote bags, generally, as multipurpose bags which are used to carry any 
number of sundry items, such as food, clothing, shoes, etc. See, HRL 950708 of December 
24, 1991. Assuch, these bags are not viewed as handbags, which based upon the above cited 
definitions, are generally limited in use to carry a collection of relatively small personal 
items such as money, cosmetics, wallets, keys, etc.. Instead, Customs views these bags as 
similar to travel bags in that they are used to carry personal effects from place-to-place. 
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Holding: 


DD 808509 misclassified the subject goods as handbags in subheading 4202.22.8050. The 
goods are properly classified in the provision for travel, sports and similar bags with an 
outer surface of textile materials, of man-made fibers in subheading 4202.92.3030, 
HTSUSA. Therefore, DD 808509 is hereby revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 





PROPOSED MODIFICATION OF CUSTOMS RULING LETTER 


RELATING TO THE TARIFF CLASSIFICATION OF ORGANIZER/ 
ADDRESS BOOKS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057 (1993)), this notice advises inter- 
ested parties that Customs intends to modify a ruling pertaining to the 
tariff classification of organizer/address books. Comments are invited 
on the correctness of the proposed ruling. 


DATE: Comments must be received on or before September 1, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Textile Classification Branch, 1301 Constitution Avenue, 
NW, Franklin Court, Washington, DC 20229. Comments submitted 
may be inspected at the Regulations Branch, Office of Regulations and 


Rulings, located at Franklin Court, 1099 14th St., NW, Suite 4000, 
Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Nancy Plumer, Textile 
Classification Branch, (202-482-7050). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of three organlzer/address books. 
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In New York Ruling Letter (NYPL) 855391, dated August 17, 1990, 
Customs dealt with the classification of three styles of a looseleaf book 
consisting of a metal ring-binder with paper inserts comprising a daily 
planning system. The items were imported in two ways: with the inserts 
already in their leather/metal binders and with the binders and inserts 
shipped in the same consignment but not packaged together. The appli- 
cable subheading for the three styles of organizers, whether assembled 
or unassembled, was 4820.10.4000, Harmonized Tariff Schedule of the 
United States (HTSUS), which provides in part for articles similar to 
diaries, notebooks and address books. This ruling is set forth in Attach- 
ment A to this document. 

However, Customs has concluded that the classification of the plan- 
ners in subheading 4820.10.4000, HTSUS, is in error. Customs is of the 
opinion that the organizers, when imported with their prescribed 
inserts, are classifiable in subheading 4820.10.2010, HTSUS, which 
provides for bound diaries, notebooks and address books. In addition, 
the leather binders, if imported unfilled, are classifiable under subhead- 
ing 4205.00.8000, HTSUS, which provides for other articles of leather 
or of composition leather other: other. The inserts, if imported sepa- 
rately from the binders, are classifiable in subheading 4823,51.0044, 
HTSUS, which provides for other paper and paperboard, cellulose wad- 
ding * * *: other paper and paperboard of a kind used for writing, print- 
ing or other graphic purposes: printed, embossed or perforated * * * 
hole-punched looseleaf paper, Customs intends to modify NYRL 855391 
to reflect the proper classification of the merchandise in subheadings 
4820.10.2010, HTSUS, 4205.00.8000, HTSUS, and 4823.51.0044, 
HTSUS. 

Before taking this action, consideration will be given to any written 
comments timely received. The proposed ruling revoking NYRL 
855391 is set forth in Attachment B to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: July 14, 1995. 
HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusToMS SERVICE, 
New York, NY, August 17, 1990. 


CLA48:S:N1:234 855391 
Category: Classification 


Tariff No. 4820.10.4000 
MS. JANE VERGONA 


TOTAL PORT CLEARANCE INC. 
10 Fifth Street 
Valley Stream, NY 11581 


Re: The tariff classification of looseleaf books (“organizers”) from England. 


DEAR MS. VERGONA: 

In your letter dated August 13, 1990, on behalf of Filofax Inc. (Stamford, CT), you 
requested a tariff classification ruling. 

Three samples were submitted and will be returned as requested. The first item, refer- 
ence 014248, is called a “pocket organizer,” while the other two, references 
012302-4CLF7/8IBK and 014602, are designated “personal organizers.” 

Each of the three styles (which are basically the same except for variations in size, color, 
texture, etc.) is a looseleaf book consisting of a metal ring-binder mechanism, complete 
with pages, permanently mounted inside a leather cover. The pages of each book are mostly 
blank paper inserts, many of which are lined and captioned to facilitate various kinds of 
written entries. Sections include engagement calendars, reminder checklists, telephone/ 
address grids, and plain note paper. The leather covers incorporate pen loops as well as 
pockets for holding credit cards and loose papers, and also feature strap/snap closures. 
Each sample is packed in a printed retail folding carton. 

You ask for a ruling covering the above-described articles when they are imported 
together (i.e., when the inserts are already in their leather/metal binders), and also when 
the items are “shipped in the same consignment but not packaged together.” (In the latter 
arrangement, you state that when the items get into the warehouse, the inserts will be put 
into the binders for subsequent sale together as single entities. We assume that a shipment 
will contain the proper number of pieces to assemble a given quantity of complete organiz- 
ers, with no excess of individual components. This ruling will not necessarily apply in the 
event of other shipping arrangements.) 

Theapplicable subheading for the three styles of organizers, whether assembled or unas- 
sembled as described above, will be 4820.10.4000, Harmonized Tariff Schedule of the 
United States (HTS), which provides for other (non-enumerated) articles sinidiar to regis- 
ters, account books, notebooks, order books, receipt books and diaries. The rate of duty will 
be free. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC 


CLA-2 CO:R:C:T 958130 NLP 
Category: Classification 
Tariff No. 4821.10.2010 
Mr. CHARLES H. BAYER 
FILOFAX 
PO. Box 4527 
Grand Central Station 
New York, NY 10163 


Re: Modification of NYRL 855391; tariff classification of diaries, notebooks and address 
books, bound; subheadings 4820.10.2010, 4820.10.4000 and 4823.51.0044, HRL 
955516. 


DEAR Mk. BAYER: 

New York Ruling Letter 855391, was issued on August 17, 1990, to Ms. Jane Vergona of 
Total Port Clearance, Inc, on behalf of your client, Filofax. This ruling concerned the classi- 
fication of three styles of organizer/address books under the Harmonized Tariff Schedule of 
the United States (HTSUS). We have had occasion to review this ruling and find that the 
classification of the subject articles under subheading 4820.10.4000, HTSUS, is in error. 
This ruling modifies this classification and, at your request, we are forwarding the modifi- 
cation directly to you. 


Facts: 
In NYRL 855391, the subject merchandise was described as follows: 


The first item, reference 014248, is called a “pocket organizer,” while the other two, 
references 012302-4CLF7/8IBK and 014602, are designated if personal organizers.” 

Each of the three styles (which are basically the same except for variations in size, 
color, texture, etc.) is a looseleaf book consisting of a metal ring-binder mechanism, 
complete with pages, permanently mounted inside a leather cover. The pages of each 
book are mostly blank paper inserts, many of which are lined and captioned to facili- 
tate various kinds of written entries. Sections include engagement calendars, 
reminder checklists, telephone/address grids, and plain note paper. The leather covers 
incorporate pen loops as well as pockets for holding credit cards and loose papers, and 
also feature strap/snap closures. Each sample is packed in a printed retail folding 
carton. 

The above-described articles were imported in two ways: with the inserts already in their 
leather/metal binders and with the binders and inserts “shipped in the same consignment 
but not packaged together. “ In the latter arrangement, when the items got into the ware- 
house, the inserts were to be put into the binders for subsequent sale together as single 
entities. We assumed that a shipment contained the proper number of pieces to assemble a 
given quantity of complete organizers, with no excess of individual components. NYRL 
855391 classified the three styles of organizers, whether assembled or unassembled as 
described above, in subheading 4820.10.4000, HTSUS, which provides for other (non-enu- 
merated) articles similar to registers, account books, notebooks, order books, receipt books 
and diaries. 


Issue: 


Whether the subject merchandise is classifiable in subheading 4820.10.2010, HTSUS, 
which provides for diaries, notebooks and address books, bound; or subheading 
4820.10.4000, HTSUS, which encompasses, in part, articles similar to diaries, notebooks 
and address books, and unbound diaries, notebooks and address books? 


Law and Analysis: 
Following the enactment of the HTSUS in 1989, the Area Director of Customs, New York 
Seaport, issued a number of ruling letters in which merchandise described as organizers, 


planners, agendas or engagement calendars were not regarded as diaries. At that time, the 
provision for diaries was reserved for books used as personal journals and suitable for 
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extensive notations or narratives. As the submitted sample was not suitable for these pur- 
poses, it was classified as an article similar to a diary. 

However, these early decisions were superseded by a series of rulings from Customs 
headquarters. See Headquarters Ruling Letter (HRL) 089960, dated February 10, 1992; 
HRL 952691, dated January 11, 1993; HRL 953172, dated March 19, 1993; HRL 953413, 
dated March 29, 1993; HRL 955253, dated November 10, 1993; HRL 955199, dated Janu- 
ary 24, 1994. The headquarters decisions made reference to the Compact Edition of the 
Oxford English Dictionary (1987), which defined the term “diary” as: 


2. A book prepared for keeping a daily record, or having spaces with printed dates for 
daily memoranda and jottings; also applied to calendars containing daily memoranda 
on matters of importance to people generally to members of a particular profession, 
occupation, or pursuit. 


Based upon this language, engagement books, agendas, organizers and planners designed 
primarily for the receipt of daily memoranda and jottings were classified as diaries. 

Furthermore, in recent rulings we have made reference to judicial authority in this area. 
For example, in Baumgarten v. United States, 49 Cust. Ct. 275 (1962), the merchandise was 
described in part as a: 


[P]lastic covered book, approximately 4% by 7% inches in dimensions. Its first few 
pages contain, successively, the date “1961,” the notation “Personal Memoranda,” cal- 
endars for the years 1960, 1961, and 1962, and a few statistical tables. The following 
20-odd pages contain spaces for addresses and telephone numbers, each page more or 
less set aside for each letter of the alphabet. The remaining portion of the book consists 
of ruled pages allocated to the days of the year and the hours of the day and each headed 
with calendars for the current and following months. A blank-lined page, inserted at 
the end of each month’s section, is captioned “Notes.” 


In Baumgarten, the Court observed that: 


[T]he particular distinguishing feature of a diary is its suitability for the receipt of 
daily notation; and, in this respect, the books here in issue are well described. By virtue 
of the allocation of spaces for hourly entries during the course of each day of the year, 
the books are designed for that very purpose. That the daily events to be chronicled 
may also include scheduled appointments would not detract from their general char- 
acter as appropriate volumes for the recording of daily memoranda. 


Accordingly, the Court classified an appointment/telephone book with calendars and sta- 
tistical information as a diary. 

Similarly, in Brooks Bros. v. Ut ?ited States, 68 Cust Ct. 91 (1972), the submitted sample 
was an 8 inch by 10 inch spiral bound leather book which included pages suitable for use as 
a diary, but also possessed a significant amount of printed informational material. Citing 
Baumgarten, the Court noted that the “particular distinguishing feature of a diary is its 
suitability for the receipt of daily notations.” As the informational material did not alter 
the essential nature of the article, it was classified as a diary. 

In light of the foregoing administrative and judicial precedent, we conclude that the 
instant merchandise is properly classifiable as a diary, as the article functions primarily as 
a place for the receipt of daily notations. Diaries are classifiable in subheading 
4820.10.2010, HTSUS, ifthey are regarded as bound. However, unbound diaries devolve to 
subheading 4820.10.4000, HTSUS. 

In HRL 955516, dated April 8, 1994, we stated that: 


As the “Filofax” diaries contain ring binders that hold loose sheets in place, they are 
undoubtedly classifiable within heading 4820, HTSUSA. The next issue is whether 
ring binders make a diary “bound” so as to warrant classification within subheading 
4820.10.2010, HTSUSA. This office has consistently held that they do. See HRL 
089960 (2/10/92); 952691 (1/11/93); and 953172 (3/19/93). This position is supported 
by the EN to heading 4820, HTSUSA, which state that “goods of this heading may be 
bound with materials other than paper (e.g., leather, plastics or textile material) and 
have reinforcements or fittings pi nt plastics, etc.” It is clear that metal binders 
were contemplated to fit within this heading’s definition of bound articles. We do not 
agree with protestant’s argument that merely because a metal looseleaf ring binder 
was not expressly cited as an exemplar of a “bound” article in the EN to heading 4820, 
that it is precluded from classification as such. 


Accordingly, Customs has determined that diaries incorporating ring binders are regarded 
as bound for classification purposes. See also HRL 957148, dated October 21, 1994; HRL 
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955937, dated October 21, 1994. Based on our administrative precedent, the subject 
articles are classifiable as bound diaries of subheading 4820.10.2010, HTSUS. 

In HRL 955516, we also dealt with the classification of the leather “Filofax” binders 
when they were imported separately from their prescribed inserts. HRL 955516 held that 
these articles were properly classifiable under subheading 4205.00.8000, HTSUS, which 
provides for other articles of leather or of composition leather: other: other. In that ruling, 
we noted that Customs had consistently held that the leather binders similar in design or 
function to the subject merchandise (with or without ring binders) were classifiable in this 
subheading. We cited the following rulings in support of this position: NYRL 889677, dated 
September 17, 1993; NYRL 868086, dated November 11, 1991; NYRL 858079, dated 
December 0, 1990; NYRL 083204, dated February 14, 1990. See also, HRL 957276, dated 
April 6, 1995. Therefore, when the instant binders are imported separately from their pre- 
scribed paper inserts, they are also classifiable in subheading 4205.00.8000, HTSUS. 

In addition, based on our rationale in HRL 955516, the paper inserts would be classifi- 
able in subheading 4823.51.0044, HTSUS, which provides for other paper, paperboard, cel- 
lulose wadding * * *: other paper and paperboard, of a kind used for writing, printing or 
other graphic purposes: printed, embossed or perforated * * * hole-punched looseleaf 
paper. 


Holding: 


NYRL 855391, dated August 17, 1990, is hereby modified. The subject organizers, if 
imported with their prescribed inserts, are classifiable under subheading 4820.10.2010, 
HTSUS, which provides for bound diaries, notebooks and address books. The applicable 
rate of duty is 3.6 percent ad valorem. 

The leather binders, if imported unfilled, are classifiable under subheading 
4205.00.8000, HTSUS, which provides for other articles of leather or of composition leath- 
er-other-other. This is a duty free provision. 

The inserts, if imported separately from the binders, are classifiable under subheading 
4823.51.0044, HTSUS, which provides for other paper and paperboard, cellulose wadding 
* * *: other paper and paperboard of a kind used for writing, printing or other graphic pur- 
poses: printed, embossed or perforated * * * hole-punched looseleaf paper. The rate of duty 
is 2.7% ad valorem. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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(Slip Op. 95-125) 


THE AD Hoc COMMITTEE OF AZ-NM-TX-FL PRODUCERS OF GRAY 
PORTLAND CEMENT, PLAINTIFF v. UNITED STATES, DEFENDANT, AND 
CEMEX, S.A., DEFENDANT-INTERVENOR 


Consolidated Court No. 93-05-00273 
(Dated July 12, 1995) 


JUDGMENT 


RESTANI, Judge: The court has received the remand results required 
by Slip Op. 95-91 (May 15, 1995). Contrary to Cemex’s objections all 
parties were aware that on remand the court was ordering ITA to apply 
its new methodology, which was approved in Torrington Co. v. United 
States, 853 F. Supp. 446, 448-9 (1994). As previously indicated, Cemex 
also affirmatively led ITA to believe it supported that approach. Cemex’s 
new challenge to the ITA’s VAT methodology is untimely. Accordingly, 
the remand results of June 13, 1995 are sustained. 





(Slip Op. 95-126) 
UNITED STATES, PLAINTIFF v. JAC NATORI Co., LTD., DEFENDANT 
Court No. 90-08-00445 


[Upon trial of claims for penalties for violations of the Tariff Act and for duties owed 
thereunder, judgment in part for the plaintiff.] 


(Decided July 14, 1995) 


Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (John Warshawsky) for the 
plaintiff. 

Irving A. Mandel and Jeffrey H. Pfeffer; Thomas J. Kovarcik, of counsel, for the 
defendant. 


OPINION AND ORDER 
AQUILINO, Judge: The trial of this case brought by the government 
pursuant to 28 U.S.C. § 1582 to recover penalties and duties under 
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19 U.S.C. § 1592, though conducted by able attorneys, failed to focus 
completely the picture begun to develop during the pretrial stage and 
reflected in slip opinions of the court numbered 93-70,17CIT__, 821 
F.Supp. 1514, and 93-201,17CIT__, 886 FSupp. 889 (1993), familiar- 
ity with which is presumed. The consequences of this failure must be 
borne by the parties in the manner discussed hereinafter. 


I 


The few facts uncontested are set forth in the pretrial order, to wit: 
The defendant, which is now known as The Natori Company, is a New 
York corporation with its principal place of business in New York City 
which was engaged in sales of women’s apparel—daywear, nightwear 
and undergarments—imported into the United States after the com- 
pany first purchased and shipped raw materials therefor to manufactur- 
ers overseas, primarily FF International Mfg. Corp. (“FFI”), situated in 
the Republic of the Philippines. During the time of the entries in this 
case, importation into the United States of such apparel from that coun- 


try was subject to a bilateral textile agreement and could not occur with- 
out a visa. 


A 
The general rule of the Tariff Act of 1930, as amended, is that 


no person, by fraud, gross negligence, or negligence— 


(A) may enter, introduce, or attempt to enter or introduce 
any merchandise into the commerce of the United States by 
means of— 

(i) any document, written or oral statement, or act 
which is material and false, or 
(ii) any omission which is material * * *. 
The act provides per 19 U.S.C. § 1592(c) for monetary penalties com- 
mensurate with the degree of violation of this rule. Moreover, whether 
or not a penalty is assessed for a violation, if the United States has been 
deprived of lawful duties, they shall be restored. 19 U.S.C. § 1592(d). 
Armed with these statutory provisions, the plaintiff prays that the 
court concur with the conclusion of the U.S. Customs Service that defen- 
dant’s entries numbered 85-500211-4, 85-500208-8, 85-500152-6, 
85-500207-5 and 85-500234-7 were the result of gross negligence, 
thereby subjecting it to a penalty of $32,859.04. In the alternative as to 
those entries, the plaintiff seeks a penalty of half that amount if the 
court concludes that the defendant was only negligent. 
Consonant with its complaint as originally filed, the plaintiff contin- 
ues to maintain that investigation of the afore-numbered entries led 
Customs to audit defendant’s accounts for prior years which 


revealed that Jac Natori knowingly made false statements, acts, 
and/or omissions which resulted inthe[ ] entry or introduction of 


119 US.C. § 1592(a)(1). The exception to this general rule is that “[c}lerical errors or mistakes of fact are not vio- 
lations * * * unless they are part of a pattern of negligent conduct.” 19 U.S.C. § 1592(a)(2). 
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merchandise into the commerce of the United States by means of 
fraud and in violation of 19 U.S.C. § 1592(a). Specifically, the 93 con- 
sumption entries presented by Jac Natori understated the amounts 
payable by Jac Natori to FFI, which manufactured women’s 
apparel from raw materials supplied by Jac Natori; failed to disclose 
purchases of materials and services (“assists”) provided by Jac 
Natori to FFI; and failed to disclose additional costs with regard to 
purchases from FFI, which were recognized through adjusting 
journal entries prepared by Jac Natori’s accountants at the end of 
each fiscal year. 


Pretrial Order, Sched. D-1, pp. 3-4. By the time of its closing argument 
at trial, the plaintiff prayed for recovery of a penalty on this claim of 
fraud in an adjusted, aggregate amount of $4,656,576.00. 

Finally, the plaintiff takes the position that the defendant deprived 
Customs of lawful duties, the total of which was also adjusted during the 


trial to now be $832,846.00, which it seeks to recover pursuant to 
19 U.S.C. § 1592(d). 


B 
The next section of this statute, 1592(e), provides that, in a case such 
as this, 


(1) all issues, including the amount of the penalty, shall be tried 
de novo; 


(2) if the monetary penalty is based on fraud, the United States 


shall have the burden of bane to establish the alleged violation by 


clear and convincing evidence; 

(3) if the monetary penalty is based on gross negligence, the 
United States shall have the burden of proof to establish all the ele- 
ments of the alleged violation; and 

(4) if the monetary penalty is based on negligence, the United 
States shall have the burden of proof to establish the act or omission 
constituting the violation, and the alleged violator shall have the 
burden of proof that the act or omission did not occur as a result of 
negligence. 


Effective February 13, 1984, Customs amended its regulations relat- 


ing to penalties, defining the degrees of culpability governing this case 
as follows: 


(1) Negligence. A violation is determined to be negligent if it 
results from an act or acts (of commission or omission) done 
through either the failure to exercise the degree of reasonable care 
and competence expected from a person in the same circumstances 
in ascertaining the facts or in drawing inferences therefrom, in 
ascertaining the offender’s obligations under the statute, or in com- 
municating information so that it may be understood by the recipi- 
ent. As a general rule, a violation is determined to be negligent if it 
results from the offender’s failure to exercise reasonable care and 
competence to ensure that a statement made is correct. 

(2) Gross Negligence. A violation is determined to be grossly neg- 
ligent if it results from an act or acts (of commission or omission) 
done with actual knowledge of or wanton disregard for the relevant 
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facts and with indifference or disregard for the offender’s obliga- 
tions under the statute, but without intent to defraud the revenue 
or violate the laws of the United States. 

(3) Fraud. A violation is determined to be fraudulent if it results 
from an act o[r] acts (of commission or omission) deliberately done 
with intent to defraud the revenue or to otherwise violate the laws 
of the United States, as established by clear and convincing 
evidence. 

T.D. 84-18, 18 Cust. Bull. & Dec. 58, 81-82, 19 C.FR. part 171, App. B(B) 
(1984). 


C 

Not only does the burden of proof vary in accordance with the degree 
of statutory culpability as indicated, the period of time delimiting claims 
for the respective penalties differs as well. That is, as discussed in slip 
op.93-70,17CIT___, at, 821 FSupp. at 1519-21, that period for plain- 
tiff’s claims of gross negligence or negligence was five years “after the 
date the alleged violation was committed”, as opposed to “five years 
after the time when the alleged [fraud] was discovered”. 19 U.S.C. 
§ 1621 (1990). 

This case was timely commenced insofar as the afore-numbered, five 
entries are claimed to have been the result of either gross negligence or 
negligence. The court also concludes that the plaintiff has borne its bur- 
den of proof that it commenced this case within five years of discovery of 
what it maintains were fraudulent earlier entries? on the part of the 
defendant. 

With regard to the claim for recovery of lost duties, this court remains 
of the opinion that it is not subject to any statute of limitation. Compare 
Slip Op. 93-70, 17 CIT at __, 821 FSupp. at 1520-21, with North 
American Free Trade Agreement Implementation Act § 668, Pub. L. 
No. 103-182, 107 Stat. 2057, 2216 (1993), and H.R. Rep. 361, part 1, 
103rd Cong., 1st Sess. 152-53 (1993). 


II 

The evidence adduced at trial convinces the court that the defendant 
was and is guilty of gross negligence as charged in regard to its entries 
numbered 85-500211-4, 85-500208-8, 85-500152-6, 85-500207-5 and 
85-500234-7. Upon their arrival at John F. Kennedy International Air- 
port in New York from the Philippines, a Customs inspector spotted and 
reported “significant discrepancies”® between the paperwork and the 
actual contents. Additional inspectors then inventoried the shipments 
and logged the contents found as compared to each entry. See Tr. at 18. 
The discrepancies were confirmed in every instance. See id. at 24. At 
trial, an inspector testified that 


one of the boxes in particular had a mark on the side which 
appeared to be an “X” in a circle * * *. [U]pon opening the box[,] 


2 In reaching this conclusion, the court notes in passing that any claim for penalties as to those entries based upon 
either gross negligence or negligence would be time-barred. 


3 Trial transcript (“Tr”), p. 17. 
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* * * near the top or just under a few garments or a piece of card- 


board were a variety of envelopes * * *. [P]acking lists were found 
— each of the envelopes that were labeled as the actual pack-ing 
ists. 


* * * * * * * 


[A]s noted on the envelopes, the phrase * * * “Actual Packing List” 
inferred that the packing lists supplied to Customs were not neces- 
sarily the real ones and upon looking at the form inside the envel- 
opes it appeared to describe what would be declared and what would 
be actual quantities within given boxes for given invoices.* 


Customs called upon its import specialist for the Philippines at JFK to 
investigate further. She testified at trial to general familiarity with 
Natori imports at the time of that assignment and that she too went 
through all of defendant’s boxes, examining and counting every single 
garment, and comparing the contents found with the entry and the 
packing papers. See id. at 207. The goods were ordered seized. The 
import specialist also paid a visit to defendant’s New York office and 
interviewed two of its officers. Her report of that visitation has been 
received in evidence as part of plaintiff's exhibit 13. Among other 
details, the defendant is portrayed therein as a young business “growing 
at an alarming rate.”> Incorporated by one Josie Natori, who not only 
has been characterized as “the prime designer of better intimate 
apparel”®, she is quoted as claiming necessary “understanding of the 
mechanics of business, of economics and cash flow.”” According to her 
husband, Mrs. Natori chose to import “because she was aware of the 
quality of hand work available in the Philippines.” Plaintiff's Exhibit 
13, second page. Moreover: 


When Mrs[.] Natori went into business she could not find a fac- 
tory which could keep up with the production or the quality she 
required for her merchandise. As a result her father [Felipe Jose] 
Cruz along with 12 to 14 other shareholders founded F[FT]. Mr. 
Cruz, the rinciplal] shareholder in F[FI,] is Mrs. Natori’s and Ms. 
Cruz’s father * * *. Mr. Cruz is the financial backing and the finan- 
cial advisor for F[FI] in the Philippines. Mr. Natori stated that Mr. 
Cruz does not take a salary, per s[e], from F[FI,] but payments are 
made to an account in Mr. Cruz’s name in the United States.® 


At trial, the defendant sought—unsuccessfully—to dispel the appear- 
ance of wanton disregard of the requirements of the law. It called to the 
witness stand from Manila FFI’s general manager, Roberta Escudero, 


41d. at 25, 26. Plaintiff's exhibit 5 contains copies of the envelopes and packing slips for four of the entries, with the 
slips indeed subdivided into sections entitled “Declared Quantity”, “Store Label Quantity” and “Actual Quantity”. 

The court finds that the total set forth as the declared quantity matched that for the actual quantity on only five of 
the 41 packing slips depicted in the exhibit. Twenty-six had different numbers for declared and for actual, while the 
remaining ten packing slips did not set forth any declared amount, only actual. 

5 Plaintiff's Exhibit 13, second page. See Tr. at 57; deposition transcript of Josie Natori, p. 85. 

6 Schiro, Natori Planning to Cast Wider Net, N.Y. Times, April 25, 1992, at 35, 36 col. 1. 

71d. at 35 col. 5. 


8 Plaintiff's Exhibit 13, third page. The exhibit indicates that Mrs. Natori’s sister Angelita Cruz is defendant’s vice 
president for production while her husband, Ken Natori, is chairman of the board. It was they whom the Customs 
import specialist interviewed for her report. 
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who admitted that from January through August 1985 “[w]hatever we 
shipped out didn’t tally with the visa that was granted to us for that ship- 
ment.” Tr. at 343. Each entailed two packing slips, the first setting forth 
the quantity projected to comprise that shipment (and to be declared to 
governmental authorities). Then, as packing took place some time later, 
the count of the goods involved would be listed in the “Actual Quantity” 
section of acounterpart of the first slip. The court finds that the expecta- 
tion of FFI was that Customs would be provided with the first, 
“Declared Quantity” version, while the second one, indicating the 
actual quantity or quantities, would be retrieved by the defendant upon 
deliverance in New York. Ms. Escudero sought to explain this approach 
as follows: 


By putting the declared quantity we’re giving the packers a guide as 
to what to put in because not all the goods are finished when we 
would ideally want [them] to be finished. I mean you have cartons 
here in chronological order but these goods may not go down to the 
finishing section at the same time or in the order that we want 
[them] to. So this is a guide * * *. [W]hen they get in * * * six pieces, 
[they are] inspected [and] packed. We put in and mark six pieces 
* * * This is how they receive the goods from the finishing inspec- 
tors. They put [them] in the cartons. 


Id. at 375. The witness acknowledged that whoever prepared the bottom 
portion of the packing slips thus knew when the actual amounts shipped 
did not match those declared to the U.S. Customs Service in the entry 
documentation. See id. at 377. 

During direct examination, counsel for the defendant also attempted 
to dispel the appearance of impropriety by establishing that there were 
instances when FFI undershipped (rather than overshipped) merchan- 
dise and that, if “netted out”, the quantities “would be even or less than 
what we[re] declared”. Jd. at 344. Whatever the precise arithmetic, how- 
ever, it in no way negates the fact that FFI knowingly misdeclared mer- 
chandise on the entry documents and did not obtain visas for all of the 
goods. 

The issue thus before the court is whether this gross negligence can 
and must be imputed to the defendant. The government’s position is 
that the “knowledge that FFI ha[d] regarding the difference between 
[the] quantity shipped and [the] quantity declared should be imputed to 
Natori” because the “concealed” packing lists were specifically intended 
for the latter. Id. at 440. Furthermore, it emphasizes the very close 
working rela-tionship, familial and commercial, between FFI and the 
defendant. 

The defendant counters that the shipments in 1985 “evidenced at 
most a mistake or error by the exporter” and notes that Customs 
inspected and seized the goods before Natori ever received them. Id. at 
456. This argument is lame. The record reflects a relationship more 
than that of exporter—importer at arm’s length. The evidence esta- 
blishes, and the court finds, that the two essentially existed each for the 
other. Josie Natori’s designs created in the United States were material- 
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ized by her father’s firm in the Philippines for return to the American 
marketplace. And, during the period under consideration, FFI 
manufactured almost exclusively for the defendant, which, in turn, was 
the prime outlet for the fruits of FFI’s labors. 

In short, a preponderance of the evidence adduced at trial shows 
that entries numbered 85-500211-4, 85-500208-8, 85-500152-6, 
85-500207-5 and 85-500234~-7 violated the Tariff Act of 1930, as 
amended, and that the violations of the requirements of 19 U.S.C. 
§§ 1481, 1485 (1985) are attributable to the defendant directly and/or 
through its having aided and abetted its foreign manufacturer/supplier 
in derogation of 19 U.S.C. § 1592(a)(1). And the court concludes that 
those violations were the result of gross negligence. 

The Tariff Act provides for imposition of penalties for such conduct up 
to maximums, the calculation of which is prescribed in that statute. 
Depriving the United States of lawful duties by reason of gross negli- 
gence, for example, is 


punishable by a civil penalty in an amount not to exceed— 


(A) the lesser of— 


(i) the domestic value of the merchandise, or 
(ii) four times the lawful duties of which the United 
States is or may be deprived * * *. 


19 U.S.C. § 1592(c)(2). In this case, the plaintiff claims duties lost on the 
afore-numbered entries in the total amount of $8,214.76. 


In light of the foregoing facts and circumstances of those entries, the 
court concludes that the defendant is not entitled to any mitigation of 
the maximum, permissible punishment. Hence, the plaintiff should be 
awarded four times the amount of the deprived duties or $32,859.04, 
which sum the record indicates is less than the domestic value of the 
goods to which the duties apply. 


Ill 


The record also shows, and the court finds, that the method of 
importation punishable per the foregoing part II was practiced years 
earlier. Defendant’s shipping clerk from 1977 to 1983 and then opera- 
tions manager from 1984-88 admitted that since at least 1981 he was 
aware of quantity discrepancies between that which FFI actually 
shipped and the amounts which were declared to Customs. See, e.g., Tr. 
at 259. Despite this knowledge, the defendant never attempted to recon- 
cile the differences with the Service. See, e.g., id. at 261. 


A 


As pointed out in part IA of this opinion, the investi-gation by Cus- 
toms included an audit of the Natori—FFI accounts for 1981 and 1982 
performed by a member of the Service’s Regulatory Audit Division. 
Among the records reviewed were Natori’s accounts-payable ledger for 
FFI, copies of the consumption entries and invoices, the purchases jour- 
nal, and company accountant’s adjusting entries. 
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A typical page in the accounts-payable ledger, which was introduced 
into evidence as plaintiff's exhibit 6, is formatted as follows: 


Hib 





Looking left to right, the first column references months of the year 
(1981), the second FFI invoices, the third column FFI’s apparent 
“actual” cost of producing the merchandise covered by each invoice, the 
fourth schedules dollar amounts for each, and the final column lists the 
balances between the figures in the preceding two. 

The linchpin to plaintiff's allegation of fraud is that the numbers in 
the last one are amounts due and owing FFI by the defendant. At trial, 
the Customs lead auditor, Eugene G. Donohue, testified: 


An accounts payable ledger records the liability that is owed by a 
company to the people that it purchases goods and services from, 
and it records the amount that is owed to that company at any given 
time. 
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Tr. at 68. He explained that when he cross-referenced the columns in 
that ledger with the consumption entries and invoices for 1981 and 1982 
provided by the defendant, he found that the amounts on the entry doc- 
uments matched, with few exceptions, those in the “LC” column. Mr. 
Donohue concluded therefore that that column encompasses letters of 
credit, which represent both the declared values of the imported mer- 
chandise and the amounts paid by the defendant to FFI. However, since 
the purpose of an accounts-payable ledger is to record liabilities, he con- 
cluded that the last column represents not only the amounts still owed 
FFI by the defendant but also undeclared dutiable values. To calculate 
the total of those values he simply tallied the balances for each invoice 
for the year under audit. 

Despite defendant’s assurances that the last column represents “vari- 
ances”, a term of art used in cost accounting for the difference between 
the actual and the estimated (or standard) costs of a manufacturer, and 
not balances owed to FFI, Mr. Donohue adhered to his opinion. He sub- 
mitted that a non-manufacturing entity like the defendant would have 
no incentive to maintain a standard cost-accounting system. Id. at 93. 
According to him, a 


standard costing system is a method of accumulating information 
from management to control the manufacturing operation. Basi- 
cally, [for] an operation that produces similar type items repeatedly, 
a study is performed by management to determine what those 
items should cost. They use budgeting practices, comparison of 
labor rates, labor hours, time and motion studies, to prepare a bud- 
get for preparing a standard cost sheet for the items that they 
manufacture which would come up with an optimum cost to be 
recorded when an item is produced. These costs are then used 
throughout the period and periodically reviewed and compared to 
the actual amounts that are being incurred. And the differences 
between the actuals and the standards are booked to variance 
accounts * * *. [YJou would then use this information when setting 
your new budgets for the standard. 


Id. at 91-92. Such a system would be accompanied by a “list of standards 
that have been set with cost sheets for the products that are being pro- 
duced and what amounts they budgeted for the standard” in addition to 
documentation of the actual costs incurred and resulting variances. Id. 
at 92. As a purchaser of finished products, this information would be of 
little use to the defendant. Moreover, Mr. Donohue asserted that it not 
only failed to produce any records or reports consistent with a standard 
cost-accounting system, the ledger itself does not reflect the terms of art 
used in such a system: 


* * * When you look at the accounts payable ledger * * *, other than 
the word “Actual,” there’s no indication at all of a standard costing 
system. The LC amount is the amount paid by LC. In a standard 
costing system you identify that the amounts being shown under 


9 See Plaintiff's Exhibits 1 and 2. 
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the LC was a standard and it would stay standard. And you cer- 
tainly wouldn’t describe the difference between that and the Actual 
as balanced. Whereas, in an accounts payable ledger you would 
describe the difference as balance owed. 


Id. at 98. These reasons, coupled with the magnitude of the “balance” 
column, left the witness convinced that defendant’s records do not evi- 
dence a standard costing system.!° 

The Customs audit also covered defendant’s purchases journal for 
1981 and 1982!!, which recorded the amounts paid for both supplies and 
finished goods. From those entries, Mr. Donohue recorded all of the pur- 
chases which could have been from suppliers.of raw materials and 
assumed that they were for FFI. See Plaintiff's Exhibit 17. He did so 
upon the failure of the defendant to provide any alternative explanation 
for the purchases. See Tr. at 104-05. He totalled the amounts for both 
years and considered the result to represent assists to FFI and therefore 
additional undeclared dutiable value. 

Lastly, Mr. Donohue examined the adjusting entries of defendant’s 
accountant. See Plaintiff's Exhibit 11. He recorded only those which 
appeared to have an impact on purchases and accounts payable and any 
“large unexplained adjustments to either of th[em] and to the inventory 
account that Natori maintained.” Tr. at 108. He totalled those amounts 
and concluded that they constituted additional undeclared value. Dur- 
ing his testimony, Mr. Donohue revised his audit results, excluding two 
of the adjusting entries originally considered such value. See id. at 110, 
114. He totalled the balance amounts in the accounts-payable ledger, the 
undeclared “assists” in the purchase journals and the adjusting entries 
to reach his sum of undeclared dutiable value of $2,374,927.00. See 
Plaintiff's Exhibit 16. 


B 


The defendant attempts to buttress its position that the last column 
in the accounts-payable ledger for 1981 and 1982, plaintiff’s exhibit 6, 
does indeed reflect “variances” as follows: 


Because FFI and Natori had a close, ongoing relationship which 
required that cost and price estimates be as accurate as possible for 
both parties, FFI furnished its actual figures for cost of production 
plus profit to Natori at various times, sometimes orally and some- 
times in writing * * *. FFI used that information to try to improve 
the accuracy of its future cost estimates * * *. Natori could use the 


10 Mr. Donohue noted in both his written audit report and at trial the existence of a bank account at Morgan Guar- 
anty Trust Company in New York entitled JAZFEL. Apparently, this account was for Felipe Cruz, into which deposits 
were made by the defendant. See Tr. at 63-64; Plaintiff's Exhibit 17, p. 1. While Mr. Donohue did not include them in 
the total amount of undeclared dutiable value, he stated that “at the time the report was prepared we just wanted to 
acknowledge that there’s a possibility that transactions in that account would also have an impact on undeclared duti- 
able value.” Tr. at 64. 


11 See Plaintiff's Exhibit 7. 
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information to estimate the prices that it would have to pay FFI and 
could charge its customers for future merchandise. !2 


In other words, the balance column does not represent, as the plaintiff 
asserts, the true dutiable value of the merchandise because the defen- 
dant never paid the listed amounts to FFI. Furthermore, the defendant 
argues that the plaintiff does not “present any credible evidence that 
such variances were part of a pattern of false statements made by Natori 
in violation of § 1592.” Defendant’s Memorandum, p. 15. Rather, the 
variances occurred due to a number of factors, including design changes 
and natural calamities. See, e.g., Tr. at 333. 

Similarly, the defendant asserts that the plaintiff has failed to sub- 
stantiate its theory that Natori provided undeclared assists to FFI. In 
particular, the government does not show that the raw materials pur- 
chased by the defendant in 1981-82 were not used by a firm by the name 
of Kefco Apparel Corp., which was engaged in manufacturing opera- 
tions at the time. Defendant’s Memorandum, p. 17. See also Tr. at 
464-65. As to the third category of undeclared dutiable value, the adjust- 
ing entries, the defendant challenges the inclusion of all but four—num- 
bered 16 and 24 (except 1980 portion) for 1981 and 29 and 36 for 1982. 


C 


In contrast to gross negligence, fraud must be established by clear and 
convincing evidence, which is a more exacting standard than a fair pre- 


ponderance. The plaintiff asserts that Natori’s financial records for 
1981-82 are sufficient proof that the defendant engaged in a deliberate 
plan to undervalue its merchandise and thus defraud the United States 
of lawful duties. 

This court cannot concur. While the plaintiff presents a plausible 
theory, it has not adduced evidence conclusive of the claimed degree of 
culpability.!° There is no proof that the defendant ever actually trans- 
ferred the amounts listed in the last column of its accounts-payable led- 
ger to either FFI or the JAZFEL account. See, e.g., Tr. at 335, 372-73. By 
way of comparison, in both United States v. Thorson Chemical Corp., 
16 CIT 441, 795 FSupp. 1190 (1992), and United States v. Modes, Inc., 
16 CIT 879, 804 FSupp. 360 (1992), the defendants had prepared two 
invoices, with differing values, for the same imported merchandise and 
presented those with the lower numbers to Customs. In both cases, how- 
ever, the government proved that the importers did pay their exporters 
the higher amounts, and they were thus found guilty of fraud. 

Furthermore, there is no clear and convincing evidence that the 
defendant supplied FFI with assists within the meaning of 19 U.S.C. 
§ 1401a. Mr. Donohue explained at trial how he chose which entries in 
defendant’s purchases journal to include as undeclared dutiable value: 


12 Defendant’s Memorandum of Law in Support of Motion for Partial Summary Judgment, p. 12. See also Tr. at 335, 
353. 


13 This is not to say that the record does not reflect unorthodox accounting practices for a non-manufacturing entity, 


just that, standing alone, they do not convince the court that they were deliberately done with intent to defraud the 
revenue or to otherwise violate the laws of the United States. 
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* * * [W]e took all the purchases from any of the companies that we 
deemed could be a supplier of raw materials because when we asked 
to see the invoices involved to review them for a determination of 
what was being bought from * * * the suppliers no explanation was 
forthcoming * * *. Since Jac Natori told us they didn’t have a 
manufacturing operation in the United States[!*], we made the 
determination that all purchases would be considered as having 
been shipped to FFI. 


Tr. at 104-05. The plaintiff urges the court to accept this determination 
and include the purchases of raw materials as undeclared dutiable 
value. The inference(s) to be drawn from the journal thereof, however, 
are simply too weak for this court to conclude that the plaintiff has 
clearly and convincingly proven fraud by that evidence alone. Admitte- 
dly, it raises questions, but the answers are not that clear from the 
record the plaintiff has developed. This is also true with regard to the 
last category of alleged undeclared dutiable value, the accountant’s 
adjusting entries. While some of them do appear to represent additional 
dutiable value, there is little indication that those entries were part of 
any scheme to defraud the United States of revenue. 

In sum, the plaintiff has not met its burden of proof as to count III of 
its complaint, charging fraud. 


IV 


The burden of proof which applies to plaintiff's demand for lost duties 
on the goods covered by that count is not as onerous. In order to prevail, 
plaintiff's evidence need fairly preponderate, which simply means out- 
weigh that which the defendant has offered in opposition. Stated 
another way, to establish a fact by a fair preponderance of the evidence 
means that a proposition is more likely true than not true. And the court 
finds that the plaintiff has met this burden, in significant part, on count 
IV of the complaint. 

Of the 91 entries recorded in defendant’s accounts-payable ledger for 
1981 and 1982, all but 14 are in its favor. While some are relatively small, 
the majority are notable sums, significant multiples of the price appar- 
ently paid to FFI by the defendant. See Plaintiff's Exhibit 6. This two- 
year pattern, beneficial to the defendant, at a minimum bespeaks 
negligence. 

Defendant’s attempt to blame the discrepancies on design changes or 
“monsoons” and “epidemics * * * of redeye, cholera, thyphoid, H fever, 
and Hepatitis B”)* is of no avail. While such phenomena may have been 
real and thus had some impact, they should not have diseased two years’ 
worth of entries. Indeed, FFI’s Ms. Escudero, the person bearing direct 
witness to those kinds of occurrences as well as to costing at that firm, 
admitted that some of the discrepancies are “significant” and “unusu- 


14 The defendant maintains, however, that Kefco Apparel Corp. was, in fact, engaged in manufacturing for it in 1981 
and 1982 and during those years “manufactured approximately 10%-25% of the wearing apparel sold by Natori.” 
Defendant’s Memorandum, p. 17, citing deposition transcript of Josie Natori, p. 29. See also Tr. at 464-65. 

15 Tr. at 333. 
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ally large”. Tr. at 356, 357. They represent undeclared value upon which 
duties must be paid. As the court of appeals has held in United States v. 
Blum, 858 F.2d 1566, 1569 (Fed.Cir. 1988), the authority of the United 
States to recover lost import duties under section 1592(d) is not delim- 
ited by actionable violations of subsection (a) of that statute. And, while 
Customs has ruled that variances, in general, are not taken into consid- 
eration in calculating transaction value, the stated exception thereto 
was “unless they are significantly and consistently in favor of the 
importer”!®, which definitely is true here. 

In addition, this court has reviewed the accountant’s adjusting 
entries and finds the following additional dutiable value previously 
undeclared: With regard to 1981, the defendant does not challenge the 
inclusion of adjustment entry 16, which reflects an additional amount 
owed to FFI for purchases. Similarly, adjusting entry 24 records “addi- 
tional unrecorded purchases” and “unrecorded balances” owed FFI, 
save the amount labelled “1980 Adjust purchases understated”. Finally, 
1982 adjusting entry 36 entitled “additional 5% override on goods pur- 
chased from FFI—Phillippines [sic]” also represents additional unde- 
clared value.!” The court cannot, and therefore does not, reach the same 
conclusion as to any of the other adjusting entries. 


V 


In accordance with the foregoing findings of fact and conclusions of 
law, the plaintiffis entitled to recover on the first and fourth counts ofits 


complaint, and the parties are hereby directed to settle and present to 
the court a proposed form of judgment thereon within 30 days hereof. 


16 Exhibit H, first page to Affirmation of Jeffrey H. Pfeffer, Esq. 
17 See Plaintiff's Exhibit 11, third, fifth and ele-venth pages. 
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